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Foreword

Welcome to the fifth Military Justice Symposium, the annual nal Law Department, The Judge Advocate General’'s School,
criminal law year in review. This month’s issueTdfe Army U.S. Army, and three members of the Army Trial Judiciary,
Lawyercontains Volume | of the Symposium. Itincludes arti- offer an assessment of the most significant cases and develop-
cles on recent developments in courts-martial jurisdiction, pre-ments in military justice over the past year. Our goal is to pro-
trial procedure, discovery, evidence, substantive criminal law, vide perspective on the most significant opinions by the Court
fraternization, and instructions. Volume Il of the symposium of Appeals for the Armed Forces (CAAF) and the service
will appear in the May 2000 issueBiie Army Lawyeand will courts. The chart below provides additional information on the
contain articles on unlawful command influence, Fourth activity of the CAAF, as well as individual judges, over the last
Amendment and urinalysis, Fifth Amendment, Sixth Amend- year. We hope that you find our articles interesting and helpful
ment, sentencing, post-trial procedures, and capital litigation. in your practice and, as always, we welcome comments from

the field.

As in past versions of the Symposium, we do not offer a
complete case digest. Instead, the nine members of the Crimi-

Court of Appeals for the Armed Forces

Author Tpt_al Majo_rity Dis;gnting Con‘cgrring
Opinions Opinions Opinions# Opinions*
Chief Judge Cox 23 21 1 1
Judge Crawford 50 27 15 8
Judge Gierke 41 24 9 8
Judge Effron 37 20 8 9
Judge Sullivan 64 23 17 24
Judge Everett 3 1 0 2
Totals for
Court 225** 123 50 52

Based on figures provided by the Office of the Clerk, United States Court of Appeals for the Armed Forces, for the October 199
through September 1999 term.

# Includes dissent; dissent in part and concur in part; dissent in part and concur in result and in result; dissentdanman and
in part and in result.

* Includes concur; concur in part and in result; concur in result.

** |ncludes seven per curiam opinions.
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The Court-Martial Cornerstone: Recent Developments in Jurisdiction

Major Martin H. Sitler, U.S. Marine Corps
Professor, Criminal Law Department
The Judge Advocate General's School, United States Army
Charlottesville, Virginia

Introduction that may exist. Like previous years, this year’s jurisdiction
cases do not present a singular theme or trend; rather, each case
“Three things are to be looked to in a building: that it stand exhibits a unique thesis. Regardless of the theme involved,
on the right spot; that it be securely founded; that it be success-each case illustrates the importance of having a court-martial
fully executed.* built upon the solid foundation of jurisdiction.

Like a well-constructed house, a court-martial must be built
upon a solid foundation—a foundation not only consisting of Subject Matter Jurisdiction: The “Service Connection”
legally sound pretrial procedufdqut a foundation that also Requirement in Capital Cases
contains an impenetrable theory of jurisdiction. During trial
and on appeal, jurisdiction serves as the cornerstone for the In the area of subject matter jurisdiction, the United States
court’s existence, and must be the first legal principle consid-Court of Appeals for the Armed Forces (CAAF) continues to
ered when addressing an issue before a military court. Ofterperpetuate the issue of whether the government must establish
this part of the structure is assumed to be sturdy; but, as our mila connection between the offense and the military to assert
itary courts emphasize in this year’s jurisdiction cdseishout court-martial jurisdiction in a capital caséhis is a past trend,
it, the court-martial will collapse. but is worth discussing again because the CAAF, once more,

raises the issue.

In concept, the jurisdictional cornerstone of a court-matrtial
is not complicated. It consists of proper subject matter and per- This year, in the capital murder caselbfited States v.
sonal jurisdiction, and a properly comprised court-maftial. Gray,” the accused argued before the CAAF that the court-mar-
This article addresses the recent cases that touch on issudkl lacked jurisdiction because the prosecution failed to show
impacting each one of these basic tenets of jurisdiction. Inthat his murder charges were service connecflte accused’s
addition to issues arising from court-martial jurisdiction, this argument stems from the 1969 Supreme Court©@&3allahan
article also discusses appellate jurisdiction—specifically, the v. Parker® in which the Court limited the reach of courts-mar-
authority of our courts to issue writs. In each area, the articletial jurisdiction by requiring a connection between the
briefly explains the relevant jurisdictional concept, reviews the accused’s military duties and the crime, commonly referred to
case or cases that touch on the concept, and identifies any trends

1. James Anthony Froude, Elective Affinities of 18@frinted inJoHN BARTLETT, FamILIAR QuoTATIONS 477a (1968).

2. SeeMajor John Saunder3he Emperor's New Clothes: Developments in Court-Martial Personnel, Pleas and Pretrial Agreements, and Pretrial Procedures
Army Law, Apr. 2000, at 14 for a discussion of recent pretrial procedure cases.

3. This article focuses on cases decided by the military appellate courts during the 1998 term, a term that began 1 Oetubendi88&80 September 1999.

4.  MaNuAL ForR CourTsMARTIAL, UNITED StaTESs, R.C.M. 201(b)(1)-(5) (1998) [hereinafter MCM]. Rule for Courts-Martial (R.C.M.) 201(b) sets forth the five ele-
ments of court-martial jurisdiction. They are: (1) jurisdiction over the offense (subject matter jurisdiction), (2) jpmisdiet the accused (personal jurisdiction),
(3) a properly composed court, (4) a properly convened court, and (5) properly referred charges (the last three equedyte@mposed court-martial).

5. The connection between the crime and the military is referred to as a “service conn&igielford v. Commandant, 401 U.S. 355 (1971).

6. SeeMajor Martin H. Sitler,The Power to Prosecute: New Developments in Courts-Martial Jurisdjcmm Law., Apr. 1998, at 2. A portion of the article
discusses how the military appellate courts have given credence to the idea that the government must establish a covewctioa téihe and the military in a
capital case.

7. 51M.J.1(1999).

8. Id.at11.

9. 395 U.S. 258 (1969). It is important to note @&€allahanis a non-capital case. Prior to 1969, subject matter jurisdiction was defined by status—was the
accused subject to the UCMJ at the time of the alleged crime. If so, subject matter jurisdiction was satisfied. Thecefigrdjchthe government have to show

proper status, but it also had to establish a nexus between the crime and the military. The Court determined that¢bersstitse requirement provided the
necessary rational to assert military jurisdiction over its members.
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as a “service connectiof®” Eighteen years later, however, this offense® In a concurring opinion, Justice Stevens agreed that
limitation ended. court-martial jurisdiction existed but did not agree that the
Court should eliminate the service connection requirentent.
In 1987, the Supreme Court abandoned the service conneciustice Stevens’s attachment to the service connection test
tion requirement for court-martial jurisdiction with its decision resurfaced in 1996 with the Army’s capital murder cadeout
in Solorio v. United State$.With Solorig the Court made clear  ing v. United States.
that to satisfy subject matter jurisdiction, the government only
has to show that the accused was subject to the Uniform Code In Loving the primary issue the defense raised before the
of Military Justice (UCMJ) at the time of the offense. No other Supreme Court was the constitutionality of the military’s capi-
prerequisites exist. In reaching its decision, the Court looked total sentencing scheme. In a unanimous decision, the Court held
the plenary powers of Congress, and concluded that if Congresthat the military’s capital sentencing scheme was préplera
wanted to limit court-martial jurisdiction to crimes connected concurring opinion in which three other Justices joined, Justice
to the service it would have expressly done so. As it did not,Stevens focused on jurisdiction—an issue the defense did not
the Court overturned the service connection limitation createdraise with the Couff. He seized the opportunity to once again
in O'Callahan. This, however, is not the end of the story. A promote his belief in the service connection requirement. He
closer look atSolorig, and in particular Justice Stevens’s con- emphasized th&oloriowas a non-capital case, and questioned
currence and the results therefrom, reveals the vitality of theits precedential value in capital cases. Then, he asserted his
service connection limitation in capital cases. beliefs that the service connection test applies to capital cases.
After employing the service connection test, Justice Stevens
In Solorig the Court decided 6-3 that court-martial jurisdic- concluded, “the ‘service connection’ requirement has been sat-
tion existed? Five justices in the majority agreed that court- isfied.”® Although just dicta, the military courts have recog-
martial jurisdiction does not depend on the service connectionnized, and even applied the rule set forth in Justice Stevens'’s
of the offenses charged. Rather, subject matter jurisdiction isconcurrencé® Unfortunately, none of the courts have ruled on
determined solely by the status of the accused at the time of thés necessity. This year was no different.

10. See idat 267.See alsdRelford v. Commandant, 401 U.S. 355 (1971) (enumerating many factors for courts to consider in determining whether arvitae is s
connectedi.e., proper absence from base, location, committed during peacetime, connection to military duties, status of victim, dantagepmpelity, etc.).

11. Solorio v. United States, 483 U.S. 435 (1987)Sadiorig, the Supreme Court overrul&@iCallahan abandoning the “service-connection” test, and held that
subject matter jurisdiction of a court-martial depends solely on the accused’s status as a member of the armed foroes ils deatsion, the Court deferred to
the plenary power of Congress to regulate the armed fotdeat 441.

12. Id. at 437. Richard Solorio, an active duty member of the Coast Guard, was convicted of crimes committed while stationedAtediaeathe crimes (non-
capital) were committed off-post and consisted of sexual abuse of two young females. Solorio challenged jurisdictiom Bafoenth Court. He argued that there
was no service connection between the charged offenses and the military; and therefore, no jurisdiction to bring th®reatteolrfmartialld. at 440.

13. Id. at 450. As Richard Solorio was subject to the UCMJ at the time of the offenses, jurisdiction vested.

14. 1d. at 451. His conclusion, however, was based on application of the service connection test. Applying the service conrtedfienfaess oSolorio, he
opined there was sufficient evidence to link the crimes to the military.

15. 517 U.S. 748 (1996). Private Loving, an Army solider stationed at Fort Hood, Texas, murdered two taxicab driversptide &itmurder a third, but the driver
escaped. Loving’s first victim was an active duty service member and his second victim was a retired service membew 189%hogsingwas argued before
the Supreme Court.

16. Id. at 773.
17. Id. at 774 (Stevens, J., concurring).
18. Id. Once again, it is important to emphasize @&allahan, the precedent that established the service connection, is a non-capital case.
19. SeeUnited States v. Curtis, 44 M.J. 106 (1996). Within three weeks bbtriegdecision, the CAAkssued its opinion iCurtis, another military capital-murder
case Lovingwas decided 3 June 1996 afdrtis was decided 21 June 1996). Although the defense did not raise the issue, in the first paragraph of the discussion,
the court made a specific finding that the service connection test wasdrst118. The court stated: “The offenses were service connected because they occurred
on base and the victims were appellant's commander and his Wdfelh support of this official conclusion, the court cited Justice Stevens'’s concurring opinion in
Loving. Id.

Similarly, inUnited States v. Sima$6 M.J. 592 (A.F. Ct. Crim. App. 1996), an Air Force capital-murder case, the Air Force Court of Criminal Appeals, sua sponte,

found a service connection between the murder and the milithrgt 601. The majority stated: “The felony murder was service-connected because it occurred on
base and the victim was an active duty military member.” The Air Force court also cited Justice Stevens’s concurringdopinion.
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Citing O’Callahanand Justice Stevens’s concurring opinion vice connection requirement—a limitation that neither
in Loving the accused iGray raised the service connection Congress nor the Supreme Court deméfds.
issue before the CAAF. The CAAF “agreed with Justice
Stevens that the question whetlserorio applies in a capital Regardless of the CAAF’s underlying rationale, there is
case is an important questiofi.”"However, the court made a undoubtedly a trend to recognize a service connection require-
conscious decision to not decide the is8uimstead, the CAAF  ment in military capital cases. Practitioners should heed this
validated the question by assuming the service connection rulanessage. When faced with a capital case, counsel should
“applies to capital courts-martiat?’ Looking to the facts of the  develop facts at the earliest stage possible that either support or
case, and relying on service connection precedent, the court disattack a service connection finding.
agreed with the accused and found that there was a “sufficient
service connection . . . to warrant trial by court-marfial.”

Personal Jurisdiction: Defining a Discharge

By applying the service connection requiremeritay, the
CAAF has, in effect, assumed that the military’s capital sen- The concept of personal jurisdiction focuses on the time of
tencing scheme is inherently unfair, and before the military cantrial. Specifically, can the military assert court-martial jurisdic-
assert it, there must exist a more compelling reason to do sdion over the accused at the time of trial? Similar to subject
than just “status.” After all, this was the rationale the Supremematter jurisdiction, the answer to this question hinges on the
Court relied on in decidin@’Callahanthirty-one years ago—  status of the accused. If at the time of trial the accused is subject
thenon-capitalcase that created the service connection require-to the UCMJ, personal jurisdiction is satisfied.
ment. InO’Callahan, the Supreme Court went to great lengths
to highlight the differences between the civilian criminal justice ~ Generally, a person’s status under the UCMJ begins at enlist-
system and the military justice system. The Court viewed theseanent and ends at dischajeOf the two defining events, dis-
differences as inadequacies that left the court-martial systencharge is the most litigious issue. A discharge occurs when a
unfair. Therefore, before the military could impose its unfair service member receives a valid discharge certificate, a final
system of justice on a service member, there needed to be mor@ccounting of pay, and completes a clearing pro€eRegard-
than just status. The Court determined that the service connedess of where you are in the pretrial or trial stage, if the accused
tion requirement provided the necessary rationale to justify thereceives a discharge, personal jurisdiction is lost and the court-
military asserting courts-martial jurisdiction over its members. martial crumbleg’ This year, two of the service courts grap-
Unfortunately, what the CAAF and Justice Stevens have failedpled with the requirements of a discharge.
to do is articulate the inadequacies of the military’s capital sen-
tencing scheme to justify the jurisdictional limitation of the ser-

20. United States v. Gray, 51 M.J. 1, 11 (199Gjay is a capital-murder case from the Army. In 1988, a general court-martial found the accused guilty of the
pre-meditated murder of two victims and attempted pre-meditated murder of another, and sentenced him to death. In 1993dbé@<cas®y before the CAAF.

Id. at 9, 10. Sedajor Paul Turney’s forthcoming May 2000 capital litigation articl&ire Army Lawyefor a detailed discussion of the capital issues associated
with Gray.

21. Gray, 51 M.J. at 11.
22. Id.

23. Id. (citing Relford v. Commandant, 401 U.S. 355 (1971); O’Callahan v. P@&®®&t,).S. 258 (1969) (identifying many factors for courts to consider in determining
if a crime is service connected); . The court based its service connection finding on the following facts: (1) the asauseehvkeer of the military, that is, had
proper status; (2) both murder victims were associated with the post (one was a member of the military assigned to ttreepuibeandhs a civilian who worked
there); and (3) the bodies were found on the piokt.

24. See generalfMCM, supranote 4, R.C.M. 1004. Furthermore,Solorio, the Supreme Court unequivocally put the service connection requirement to rest.
25. MCM,supranote 4, R.C.M. 202(a) discussion. This provision states:

In general, a person becomes subject to court-martial jurisdiction upon enlistment in or induction into the armed foteeseactagom-
mission, or entry into active duty pursuant to orders. Court-martial jurisdiction over active duty personnel ordinariiydefidery of a dis-
charge certificate or its equivalent to the person concerned issued pursuant to competent orders.

Id.

26. Seel0 U.S.C.S. § 1168(a) (LEXIS 200 ee alsdnited States v. Keels, 48 M.J. 431 (1998) (holding that delivery of a valid discharge certificate, a Department
of Defense Form 214 (DD 214), and final accounting of pay defines a discharge); United States v. Batchelder, 41 M.J. 887d{§3Mxt the early delivery of

a discharge certificate for administrative convenience does not terminate jurisdiction when the certificate is cleae timitsHfacommander issuing the certificate

did not intend the discharge to take effect until later); United States v. King, 27 M.J. 327 (C.M.A. 1989) (refusing te eomapidistment ceremony after receiving

a discharge certificate does not terminate jurisdiction because the accused did not undergo a clearing process); Unitéov&tate20 M.J. 353 (C.M.A. 1985)
(holding that jurisdiction terminates upon delivery of a discharge certificate and final accounting of pay).
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In United States v. Melansghthe Army Court of Criminal after Private Melanson’s plane arrived in Frankfurt, he was
Appeals considered the issue of when a discharge is completeapprehended and returned to his dhitShortly thereafter,
Much of the court’s analysis focused on the completion of acharges were referred to a general court-matrtial.
clearing process. In the end, the court found that a clearing is
complete when the accused out-processes from the armed At trial, the accused challenged the jurisdiction of the court-
forces, and not just from the accused’s unit. When stationedmartial. He argued that the court-martial lacked personal juris-
overseas, this not only includes an administrative out-processdiction to try him because he had been discharged. The military
ing from the accused’s unit, but also a clearing from the hostjudge denied his challenge, finding that he had not received a
nation?® valid discharge certificate, or a final accounting of ffajhe

military judge did find that he had cleared his unit. On appeal,

Private Melanson was one of many potential suspects in arthe Army court focused on the clearing process.
aggravated assault investigation. The assault occurred outside
a German nightclub, and the victim was unsure of the identity The Army court agreed with the military judge that the
of his assailant¥. While the investigation progressed, Private accused cleared his unit yet further found that this was not
Melanson, who was being administratively separated from theenough to satisfy the clearing process from the Atmy.
Army for drug use, began out-processing from his#n@n 19 Because the accused was stationed in Germany, the United
May 1998, Private Melanson completed out-processing from States had to repatriate the accused, that is, return the accused
his unit. At 0008 the next day, with a copy of his discharge cer-to the United States. This was a requirement under the North
tificate and a plane ticket to the United States in hand, his unitAtlantic Treaty Organization Status of Forces Agreement
escorted him to the nearest airp&rtHe was to fly from (NATO SOFA)%® Since this did not occur, the court found that
Nuremberg airport to Frankfurt airport. After a short layover in the accused’s “out-processing from the Army was incomplete,
Frankfurt, he was to fly to Washington, D°C. and thus his status as a soldier was never terminated prior to his

apprehension at the Frankfurt airpoit." The court ended its

While in route to the Frankfurt airport, two eyewitnesses to opinion with a declaration that the military judge was correct
the assault identified Private Melanson in a photo lineup as onavhen she found that the accused never received a valid dis-
of the assailant¥. The command was quick to respond. Soon charge certificaté® There was no discussion supporting this

27. SeeSmith v. Vanderbush, 47 M.J. 56 (1997) (finding that personal jurisdiction was lost when an accused received a valictdisificatgeunderwent a clear-
ing process, and obtained a final accounting of pay, even after arraignment).

28. 50 M.J. 641 (Army Ct. Crim. App. 1999).

29. Id. at 644. The Army court determined that “[flor soldiers stationed overseas, the process of separating from the Army imglialesecwith all treaty obli-
gations.” Id. The Army court interpreted the NATO SOFA to require the United States to repatriate its soldiers stationed overseas. td¢berdingt, this meant
removing the soldier from the host nation (Germany) and returning him to the United States. Until this process was berspldter had not cleared the Army.
Id. at 644 (citingJune 19, 1951-Oct. 27, 1953, NATO, T.l.A.S. No. 2846 [hereinafter NATO SOFA]; Agreement to Supplement NATO SOFA with réspsghto
Forces stationed in the Federal Republic of Germany, Aug. 3, 1959-June 1, 1963, NATO, T.I.A.S. No. 5351 [hereinafter Sup#gneement]).

30. Melanson50 M.J. at 642. The assault occurred outside the Nashville Club in Vilseck, Germany.

31. Id.

32. Id. at 643. Private Melanson’s unit gave him copy 4 of his DD 214. The nearest airport was Nuremberg airport.

33. Id.

34. Id.

35. Id. The command obtained the services of the Gepotineito apprehend the accused.

36. Id. After the military judge denied the accused’s motion to dismiss for lack of jurisdiction (R.C.M. 907(b)(1)(A)), the acedsamd dktraordinary writ to the
Army court. The Army court denied hearing the writ, and the CAAF denied the accused’s writ appeal. The issue cameAmfgredbs in the ordinary course
of its appellate review of the caskl. at 642.

37. Id. at 644.

38. If a service member decides to remain in Germany after being discharged, repatriation is not required; instead, Stetddnitedt notify German authorities
that the service member has not been repatriated. Additionally, the service member must obtain a valid passpoSeedAisaSOFA,supranote 29; Supple-
mentary Agreemensupranote 29; and accompanying text.

39. Melanson50 M.J. at 645.

40. 1d.
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conclusion. The court did not address the issue of whether the On appeal, the accused challenged the jurisdiction of the
accused received a final accounting of pay. court-martial. He argued that the discharge certificate trumped
the legal hold letter. He asserted that the time on the discharge
Melansonhighlights that the clearing process for an accused certificate was not determinative; rather, the date controlled.
stationed overseas may be broader than outprocessing from thEherefore, because the effective date of his discharge certificate
local unit; a clearing from the armed forces, in this case repatri-was 15 January 1997, any action to stop the discharge on that
ation, may be necessarfvlelansonalso reinforces the three same day was futil®. The Navy-Marine Corps court dis-
prerequisites necessary to satisfy a dischérge. agreed. The court held that the legal hold letter signed hours
before the effective date and time of the discharge certificate
Another service court case that addresses when a dischargeoided the certificaté. The eleventh hour action on the part of
is effective isUnited States v. Willianfd. The jurisdiction issue  the commander indicated a clear intent not to discharge the
in Williamswas not raised at trial; rather, the defense argued theaccused.Williams stresses that the commander’s intent to dis-
issue for the first time on appef@l.Specifically, the accused charge is an important fact to consider when determining the
argued that the court-martial lacked personal jurisdiction validity of a discharge certificate.
because the government had dischargedhim.
Both MelansonandWilliams emphasize the technical
Private First Class (PFC) Williams was physically unfit to aspects of a discharge. Interestingly, the common factual
perform duties in the U.S. Marine Corps. As such, on 18 thread in both cases is that if the accused had the benefit of one
December 1996, his unit sent him home to await the final dis-more day, the government would have lost personal jurisdic-
position of his physical evaluation board, which would serve astion. Fortunately for the government, this was not the case.
the basis for his medical dischaf§eMeanwhile, an investiga-  Regardless, the message from these cases is clear—when a dis-
tion began into the theft of military identification cards from charge occurs, jurisdiction is |08t. This is clearly a concept

PFC Williams’s unit. The accused soon became a prime susthat is a significant part of the jurisdictional cornerstone of a
pect. court-martial.

On 15 January 1997 at approximately 2230, the accused’s
commander signed a letter that abated the accused’s medical ~ The Effect of a Valid Discharge: The Concept of
discharge and placed him on legal htlldOn the same date, Continuing Jurisdiction
without the commander’s knowledge, a previously prepared
discharge certificate (DD 214) reflecting a medical discharge There are several exceptions to the general rule that a dis-
effective 15 January 1997 at 2359 was mailed to the ac¢used.charge terminates court-martial jurisdictidnOne exception
The following day a relative of the accused received the certif-that surfaced this year is the concept of continuing jurisdic-

icate. By 22 January 1997, the accused was back with his unition—not a statutory exception, but an exception recognized by
he was eventually court-martial&d. case law?® Under this concept, a court-martial can continue to

proceed even though the military discharged the accused. This

41. On 3 February 2000Qnited States v. Melansamas argued before the CAAF. It will be interesting to see how the CAAF addresses the issue of the overseas
clearing process.

42. 51 M.J. 592 (N.M. Ct. Crim. App. 1999).

43. 1d. at 595. Among other offenses, the accused was charged with larceny and forgery. He pled guilty before a military jachglevedsreonvicted. Failure to
raise the lack of jurisdiction issue at trial did not waiveSeeMCM, supranote 4, R.C. M. 905(e).

44. Williams, 51 M.J. at 593.

45. 1d. at 594.

46. Id.

47. 1d.

48. 1d.

49. Id. at 595

50. Id.

51. In two recent cases, Judge Crawford strongly urged the services or the President to promulgate a regulation teauthuitstytto discharge those under

charges or pending appellate review to the service secretary or a designated under seesSt@sie v. Van Riper, 50 M.J. 89, 92 (1999); Smith v. Vanderbush, 47
M.J. 56 (1997).
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is not a new theory of jurisdiction post-discharge. In 1997, in special court-martial convicted Private First Class (PFC) Steele
Smith v. Vanderbustt the government urged the CAAF to of wrongfully using marijuana and sentenced him to a bad-con-
apply the concept of continuing jurisdiction to a situation where duct discharge and reduction to privéiteEleven months later,
the Army inadvertently discharged the accused after arraign-the convening authority eventually took action on the findings
ment>®> The government argued that once arraignmentand sentenc®. During this period, PFC Steele performed his
occurred, court-martial jurisdiction attached and the “issuanceduties at his unit without incident, and seven months after his
of an administrative discharge would not divest a court-martial court-martial, but before the convening authority’s action,
of jurisdiction to try a civilian former member of the armed Steele’s command honorably discharged him on his expiration
forces.™® of term of service (ETSF. Three months later, the convening
authority took action by approving the findings and sentence,
In rejecting this argument, the CAAF held that there was no placed Steele on involuntary leave, and informed him that he
statutory authority that extended the concept of continuing had been erroneously discharg§édn response, Steele filed a
jurisdiction to the trial. The CAAF clarified that continuing petition with the Navy-Marine Corps Court of Criminal
jurisdiction only permits appellate review and execution of a Appeals to stop the government from invalidating his honor-
sentence “in the case of someone who already was tried andble discharge. The service court denied the petition, and
convicted while in a status subject to the UCMJIThis year, Steele raised the issue before the CAAF.
the courts addressed two cases that discussed the concept of
continuing jurisdiction—one CAAF caséand one service In its brief to the CAAF, the government eventually agreed
court casé€® When examining these two cases, together with that the accused was entitled to his honorable discharge. “The
Vanderbushone can define the parameters of this jurisdictional Government further acknowledged the sentence could not be
concept. approved by the convening authority ‘and [was] effectively
remitted due to [Steele’s] honorable dischar§®.These con-
In Steele v. Van Ripgtthe CAAF addressed the effect of a cessions made the issue moot. Regardless, the CAAF opined
post-conviction administrative discharge on a court-martial. A that even though the administrative discharge remitted the puni-

52. SeeUCMJ arts. 2(a)(7), 3(a)—(d) (LEXIS 2000%ee alsanillenbring v. Neurauter, 48 M.J. 152 (1998) (holding that jurisdiction existed over the accused, a
member of the reserve component at the time of trial, to try him for misconduct committed while a member of the regulamtadespdaen intervening discharge);
United States v. Reid, 46 M.J. 236 (1997) (finding that Article 3(b) requires a two-step trial process when prosecutisga@foaceisconduct committed prior to
the fraudulent discharge: first, a trial to determine if the accused committed a fraudulent discharge, then a trialctuffetie@ammitted the other misconduct);
United States v. King, 30 M.J. 334 (C.M.A. 1990) (prosecuting an accused after receiving a punitive discharge is perreissi#eaatused is serving a sentence
of confinement imposed by a prior court-martial).

53. See generallZarter v. McClaughry, 183 U.S. 365 (1902); United States v. Montesinos, 28 M.J. 38, 46 (C.M.A. 1977).

54. 47 M.J. 56 (1997).

55. Id. at 59. Sergeant Vanderbush was administratively assigned to Eighth United States Army (EUSA), Korea, but was operaginedltp siss 2d Infantry
Division (2ID), Korea. As his ETS approached, he committed misconduct, which eventually led to 21D referring chargeerilimegbarraigned Sergeant Vander-
bush, and set a trial date. Meanwhile, unaware of the pending court-martial, EUSA discharged Sergeant Vanderbush fromSbenAttmeyeafter, the defense
moved to dismiss the charges due to a lack of personal jurisdiction. The military judge denied the motion. The detemsd fifeeiktraordinary relief with the
Army Court of Criminal Appeals, challenging the military judge’s ruling. The Army court dismissed the charges for laacknafl peisdiction, finding that Sergeant
Vanderbush received a valid discharge. The CAAF agreed with the Army court. One of the arguments presented by the goyestifpéatisdiction was the
concept of continuing jurisdictionld. at 57-59.

56. Id.

57. Id.

58. Steele v. Van Riper, 50 M.J. 89 (1999).

59. United States v. Byrd, 50 M.J. 754 (N.M. Ct. Crim. App. 1999).

60. 50 M.J. 89 (1999).

61. Id. at 90.

62. Id.

63. Id. Private First Class Steele cleared his unit, was issued a DD 214 discharge certificate, and received his final accayntifigbpcurred three months
before the convening authority took action on the court-martial.

64. Id.

65. Id.
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tive discharge, it did not “affect the power of the convening review Byrd’s court-martial any furthét. The service court
authority or appellate tribunals to act on the findings and sen-agreed.
tence.®”
In reaching its decision, the Navy-Marine Corps court drew
In Steele the CAAF unambiguously affirmed that after a a distinction between an administrative discharge—a discharge
conviction (that is, the announcement of sentence), jurisdictionmade pursuant to command action, and the execution of a puni-
exists to review the findings and sentence of the court-martialtive discharge—a discharge predicated upon an act of judicial
despite an intervening administrative discharge. This meansharacter. When the discharge is a command action, the con-
that the convening authority and military appellate courts cancept of continuing jurisdiction applies, and appellate review can
approve the findings and sentence of the court-martial. Anadvance. If, however, the “acts of judicial character resulted in
administrative discharge may remit the punitive discharge, butthe termination of jurisdiction,” no authority exists for further
it will not divest the convening authority and appellate courts of appellate review? When Byrd failed to petition the CAAF
jurisdiction to review the court-martial. within sixty days, his court-martial conviction became final.
As such, the Navy acted properly when it executed Byrd’s puni-
In United States v. By the Navy-Marine Corps court dis- tive discharge. The discharge did not result from command
cussed another facet of the concept of continuing jurisdiction.action; rather it resulted from the service court affirming Byrd’s
Specifically, what happens when the accused’s punitive dis-court-martial findings and sentence—an act of judicial charac-
charge is executed? The court finds that jurisdiction ceasester. Therefore, the punitive discharge divested the appellate
provided the discharge results from an act of judicial charac-courts of further review.
ter®
SynthesizingvanderbushSteele andByrd, one can better
On 15 October 1996, the Navy-Marine Corps Court of Crim- define the parameters of continuing jurisdiction. The concept
inal Appeals affirmed the findings and sentence of Hospital attaches upon conviction, and ceases once the punitive dis-
Corpsman Third Class Byrd’s court-martial As he did not charge is executed. Should the government administratively
appeal the service court’s decision to the CAAF within sixty discharge the accused during the appellate process, the dis-
days, the Navy executed the bad-conduct discHar@espite charge does not divest the appellate courts of review, rather it
the discharge, Byrd petitioned the CAAF. The CAAF, unaware remits the punitive discharge that the court-martial adjudged.
that the Navy had executed the punitive discharge, waived itsAlthough an exception to the general rule that a discharge ter-
sixty-day filing rule and heard Byrd's petitidh. minates jurisdiction, the concept of continuing jurisdiction
applies to a limited situation—post-conviction to sentence exe-
After hearing Byrd’s petition, the CAAF set aside the service cution.
court’'s decision and remanded the case for an additional fact-
finding inquiry”™ On its return to the Navy-Marine Corps court,
the government informed the court for the first time that Byrd

had been discharged. Armed with this important f_ac_t, t_he_ 9OV- The concepts of subject matter and personal jurisdiction
emment argued that the appellate courts lacked jurisdiction ©make up the bulk of the jurisdictional cornerstone; however, the

A Properly Composed Court-Matrtial

66. Id. at 91. The government filled two responses to the CAAF. In the first response, the government argued that the conveyicgwdthpprove the punitive
discharge. In the second response, the government changed its position and conceded that the accused is entitlediie tiediargea

67. 1d. at 92.

68. 50 M.J. 754 (N.M. Ct. Crim. App. 1999).

69. An example of an act of judicial character is when an appellate court affirms or disaffirms a court-martial findingae.ddngg 757. Cf. UCMJ art. 2(a)(7)
(LEXIS 2000) (stating that “[p]ersons in custody of the armed forces serving a sentence imposed by a court-martial” aceteeljEeMJ despite the execution
of a punitive discharge).

70. Byrd, 50 M.J. at 755.

71. 1d. at 756. “By rule of the United States Court of Appeals for the Armed Forces (CAAF), [Byrd] had 60 days to petition CAWEVCT td. See alstJCMJ
art. 67(b).

72. Byrd, 50 M.J. at 756. The accused'’s petition argued that he was deprived of his Sixth Amendment right to effective ass@iasek of ¢

73. 1d. The CAAF ordered Bubayhearing to gather additional facts to determine if the accused received effective assistance ofSmeifisigbd States v. Dubay,
37 C.M.R. 411 (C.M.A. 1967).

74. Byrd, 50 M.J. at 756

75. Id. at 757.
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composition of the court-martial (the personnel necessary forthere was substantial compliance, any error committed “did not
the court-martial to exist) is the mortar that holds it together. materially prejudice the substantial rights of the accu%ed.”
Two years ago, itunited States v. Turngf the CAAF deter-
mined that under certain circumstances errors in court-martial This year, inUnited States v. Town&swhen faced with a
composition may not weaken the jurisdiction of a court-martial similar court-martial composition issue, the Navy-Marine
provided the rules are substantially complied Witfhis year, Corps court once again relied on the plain language of the statue
the service courts wrestled with this concept of substantial com-o find a jurisdictional errof. In doing so, the service court
pliance. The Navy-Marine Corps court limited its application, unequivocally refused to apply the substantial compliance doc-
whereas the Army court fully embraced the doctrine. To fully trine® Townesfocused on Article 25, not Article 16. Article
appreciate the issue, one must begin Witmer. 25 is the statute that gives an enlisted accused the ability to
request trial by officer and enlisted members. The language in
At trial, Chief Warrant Officer Turner’s defense counsel Article 25 is similar to the language of Article 16 except that
made a written and oral request for trial by military judge Article 25 includes the word “personally,” whereas Article 16
alone’ The accused did not, on the recqrersonallyrequest does nof® This difference, although just one word, was enough
or object to trial by military judge as required by Article®16. for the service court to justify its refusal of the substantial com-
On appeal, the defense challenged jurisdiction, arguing that theliance doctrin€?
court-martial was not properly convened because the accused
did not personally request to be tried by military judge afdne. The facts infownegresent a situation in which the accused,
The Navy-Marine Corps court agreed. Relying on the languagealthough tried, convicted, and sentenced by a panel of officer
of Article 1682 the service court held that “failure of the and enlisted members, did not personally request on the record
accused personally to make a forum choice was a fatal jurisdicto be tried by such a forufh.At no time during the trial did the
tional defect and reversed” the convictidn. accused object to the forum of the court-martial, but on appeal
before the Navy-Marine Corps court the accused argued that
The CAAF overturned the Navy-Marine Corps court’s deci- the court-martial lacked jurisdictidA. The accused premised
sion and found substantial compliance with Article 16. The his argument on the fact that he did petsonallymake the
court’s finding, however, is based on the record of trial as aforum election as required by Article 25.The government
whole and limited to the facts of the cdsélhe CAAF clearly looked to the CAAF’s rationale ifiurnerto argue that the
found a violation of Article 16, but determined that because court-martial substantially complied with Article 25.The
court agreed with the accused.

76. SeeMCM, supranote 4, R.C.M. 202(b)(2). This rule states that “[tjhe court-martial must be composed in accordance with these rulesawiih mesgber
and qualifications of its personnel. As used here “personnel” includes only the military judge, the members, and the surtvmaryia.” 1d.

77. 47 M.J. 348 (1997).

78. SeeUnited States v. Seward, 49 M.J. 369 (1998) (holding that failure of the accused to request a trial by military judg@s@asseefbly violates Article 16,
but is not a jurisdictional error, and therefore, should be tested for prejudice).

79. Turner, 47 M.J. at 349.

80. UCMJ art. 16 (LEXIS 2000). Article 16(1) permits the accused to elect trial by military judge alone when tried ateitiezal or special courts-martial. In
pertinent part, Article 16(1)(B) provides: “only a military judge, if before the court is assembled the accused, knowmgtithef the military judge and after
consultation with defense counsel, requests orally on the record or in writing a court composed only of a military judgriktadytiudge approves.”

81. See€Turner, 47 M.J.at 348. See alsdJnited States v. Turner, 45 M.J. 531 (N.M. Ct. Crim. App. 1996). In relying on the plain language of UCMJ, Article 16, the
service court determined that the accused must personally elect to be tried by military judge alone. Failure to persosalth ma&quest is not a “meaningless
ritual;” rather “it is the only way for the military judge sitting alone to obtain jurisdictidufner, 45 M.J. at 534.

82. UCMJ art. 16.

83. Turner, 47 M.J. at 349.

84. Id. at 350.

85. Id. On the record, Turner’s defense counsel stated that Turner wanted to be tried by military judge alone. Turner’s defehalse@ubmitted a written
request for trial by judge alone. Finally, when the military judge informed Turner of his forum rights, Turner indicdteddoptd he understood his rights to be
tried by military judge alone.

86. 50 M.J. 762 (N.M. Ct. Crim. App. 1999).

87. Id. at 765.

88. Id.
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The Navy-Marine Corps court refused to apply the substan-court ordered @ubay hearing to determine the accused’s
tial compliance analysis. The court opined that Article 16 and understanding of foru® During the hearing, the accused tes-
Article 25 are different® Under Article 25, Congress used the tified that she remembered discussing the issue of forum elec-
word “personally,” a clear indication that the accused is the onetion with her defense counsel, and recalled telling her defense
who must make the election to be tried by officer and enlistedcounsel she wished to be tried by officer and enlisted mem-
members. The court posited that this is not meaningless lanbers!®® Armed with the information gleaned from tbeibay
guage, and cannot be ignorfédin the end, the service court hearing, the Army court concluded that, based on the entire
found that the accused’s failure to personally make a request forecord, the court-martial substantially complied with Article
enlisted members was a jurisdictional effor. 25192 The failure of the accused to make the election to be tried

by officer and enlisted members on the record was a procedural

Three months later, ibnited States v. Danie¥ the Army defect and not a jurisdictional error. Further, under the circum-
Court of Criminal Appeals addressed the same issue, but camstances, the defect was harml&3s.
to a different result. Similar to the factsliownesthe accused
in Danielsdid not personally make an election to be tried by  Inreaching its decision, the Army court relied heavily on the
officer and enlisted members as required by Articl&®26n outcome of theDubay hearing!®* It is likely that the court
appeal before the Army court, the accused argued that thisvould have reached a different result had the accused testified
omission equated to a jurisdictional error. In response, thethat she did not understand her forum election. An interesting

89. UCMJ art. 25(c)(1) states:

Any enlisted member of an armed force on active duty who is not a member of the same unit as the accused is eligiblegerssnaleand
special courts-martial for the trial of any enlisted member of an armed force who may lawfully be brought before such t@irtisuiohe
shall serve as a member of a court only if, before the conclusion of a session called by the military judge under seotibthi838(@ (article
39(a)) prior to trial or, in the absence of such a sesbiefore the court is assembled for the trial of the accused, the accused personally has
requested orally on the record or in writing that enlisted members serve Aftét. such a request, the accused may not be tried by a general
or special court-martial the membership of which does not include enlisted members in a number comprising oat leastfdhe-thted o
membership of the court, unless eligible enlisted members cannot be obtained on account of physical conditions or reiticaeg.ekiguch
members cannot be obtained, the court may be assembled and the trial held without them, but the convening authorityastiethiteake
written statement, to be appended to the record, stating why they could not be obtained.

UCMJ art. 25(c)(1) (LEXIS 2000emphasis added)Cf. UCMJ art 16(1)(B).

90. Townes50 M.J. at 766. The court also relieddmited States v. Brand20 M.J. 74 (C.M.A. 1985), to justify its holding. The court determined thBtandt,
the Court of Military Appeals “made it clear that Congress intended the election of enlisted members be made by the ldcatiF&®.”

91. Id. at 763. Sergeant Townes was charged with a multitude of misconduct. He pled guilty to some of the offenses, and mengaiiingpoffenses. To those
offenses he pled not guilty to, he was tried by a general court-martial composed of officer and enlisted members.

92. Id. at 764.

93. Id. at 765. In an attempt to gather more facts, the service court ordetdzhghearing. SeeUnited States v. Dubay, 37 C.M.R. 411 (C.M.A. 1967). During the
hearing, the accused testified that he did not recall making any choice as to forum efeti@so Brand20 M.J. at 74.

94. Townes50 M.J. 765.

95. Id. at 766.

96. Id.

97. 1d. The court set aside the findings to the charges that went before the members, and also set aside the sentence. gropidigeedtidge Anderson, citing
to Turners substantial compliance doctrine opined that the case involved a technical error and not a jurisdictional defect in thei@loulteoldng at the entire
record, Judge Anderson believed that Article 25 had been substantially complied with and there was no pcejihicierson, dissenting).

98. 50 M.J. 864 (Army Ct. Crim. App. 1999).

99. Id.

100. See id. See alddnited States v. Dubay, 37 C.M.R. 411 (C.M.A. 1967).

101. Daniels 50 M.J. at 865. This is a significant factual distinction fiftownes In Townesthe accused testified during tbeibayhearing that he did not recall
making a forum electionTownes50 M.J. at 765.

102. Daniels 50 M.J. at 867.

103. Id.
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point of comparison is that ifurner, the CAAF did not require Military Writ Authority
a Dubayhearing before employing the substantial compliance
analysis. Although one may distinguish the factEownesand Once the court-martial has been built upon a solid jurisdic-
Daniels the analysis used by each court is different. Specifi- tional foundation, the government can try the case. If the court-
cally, the Navy-Marine Corps court refused to apply the sub- martial results in a conviction, the service appellate courts may
stantial compliance analysis used by the Army court to resolvereview the case and all its related issues. Similar to the court-
Article 25 errors. martial stage, the first issue the appellate courts must determine
is whether their review is founded upon a sound jurisdictional
The CAAF recently resolved the issue. On 9 Decemberbasis. If not, the appellate review will crumble. Generally, the
1999, the CAAF heard argument downeg® and on 8 March  authority for appellate jurisdiction lies in Articles 66, 67, and
2000 rendered its decisid®. With little discussion, the CAAF 691 Another jurisdictional theory of appellate review can also
unanimously applied the substantial compliance analysis tobe found under the All Writs A¢ét® This year, inClinton v.
Townesand once again, disagreed with the Navy-Marine CorpsGoldsmith!'® the Supreme Court clarified the scope of the
court’s strict statutory interpretatiéfi. The CAAF’s decision CAAF's writ authority under the All Writs Act.
in Townesperpetuates a trend that technical errors with the
court-martial composition process are not jurisdictional. Fur-  In 1948, Congress enacted the All Writs Aétwhich gave
ther, at least at the appellate level, the courts will use the subfederal appellate courts the ability to grant relief in aid of their
stantial compliance analysis to determine the effect of the errorjurisdiction. In 1969, the Supreme Court held that the All Writs
What cannot be overlooked is that the failure to follow the Act applied to the military appellate coutts.Consistent with
court-martial composition procedural requirements is other federal courts, the military appellate courts view writ
error. The issue can easily be avoided if the military judge andrelief as a drastic remedy that should only be invoked in truly
counsel remain vigilant to the court-martial composition rules. extraordinary situations® In addition to the actual jurisdiction
granted military appellate courts under the UCMhose
courts have relied on the All Writs Act as a source of potential,
ancillary, or supervisory jurisdictiol® The issue often

104. Id. at 866. The Army court viewed tilibayhearing as part of the “record of trial as a whole.” And, when considering the record of trial as a whole, the court
concluded that Article 25 had been complied wiith.at 867.

105. Telephone Interview with Glenda Martin, Legal Technician, United States Court of Appeals for the Armed Forces (Mafhérgbedter Martin Interview].
106. United States v. Townes, No. 99-5004 (C.A.A.F. Mar. 8, 2000) (to appear at 52 M.J. ).

107. Id. at slip op. 4. The CAAF found that the accused’s failure to make the election for enlisted members on the record wadetmonibed that “the ‘record
of trial as a whole makes clear that the selection was the accused’s choice, and that the error . . . did not mateigalthprejidtantial rights of the accusedd”
(quoting United States v. Turner, M.J. 348, 350 (1997)). The CAAF emphasized that its decision does not “relieve judgeblajatieir to obtain a personal

election by the accused on the recortti”

108. SeeUCMJ arts. 66, 67, 69 (LEXIS 2000). Article 66 establishes the parameters for appellate review by the service courtl appemis Article 67 estab-
lishes the parameters for appellate review by the CAAF. Article 69 provides for appellate review by the judge advocatestgenarious services.

109. 28 U.S.C.S. § 1651(a) (LEXIS 2000).

110. 119 S. Ct. 1538 (1999).

111. 28 U.S.C.S. § 1651(a).

112. Noyd v. Bond, 395 U.S. 683 (1969). Within the military justice system there are four writs that are commonly used: namdheloiticn, error coram nobis,

and habeas corpus. A writ of mandamus is an order from a court of competent jurisdiction that requires the performam#enf acsfpy an inferior court or
authority. Back’s Law DicTionaARY 866 (5th ed. 1979). The writ of prohibition is used to prevent the commission of a specified act or issuance of agrddicular

Id. at 1091. The writ of error coram nobis is used to bring an issue before the court that previously decided the sambagsugfsetof reviewing error of fact

or retroactive change in the law, which affects the validity of the prior proceeldinat 487. The writ of habeas corpus is used to challenge either the legal basis for
or the manner of confinemenid. at 638. Rules 27 and 28 of the United States Court of Appeals for the Armed Forces Rules of Practice and Procedutieesets forth
requirements for the contents of a petition for extraordinary reliefreb) Srates CourT oF APPEALSFOR THE ARMED FORCES RULES OF PRACTICE AND PROCEDURES(27

Feb. 1996).

113. Daniel J. WackeFhe “Unreviewable” Court-Martial Conviction: Supervisory Relief Under the All Writs Act From the United States Court of Mififzargls
32 Harv. C.R.-C.L. L. Rv. 33 (1975).

114. SeeUCMJ arts. 66, 67, 69 (LEXIS 2000).

115. SeeMcPhail v. United States, 1 M.J. 457, 462 (C.M.A. 1976); Dew v. United States, 48 M.J. 639, 645 (Army Ct. Crim. App. 1998).
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becomes, as was the situation this year, when can militarywas additional punishment that violated the ex post facto clause
appellate courts exercise relief under the All Writs Act? of the Constitutiort?®> Before addressing this issue, however,
the CAAF had to determine if it possessed the jurisdiction to
In Goldsmith the accused, U.S. Air Force Major James grant the relief. Specifically, could the CAAF grant relief over
Goldsmith, was convicted of an HIV aggravated ass&ulte an issue that it did not address, and could not address, under its
was sentenced to a lengthy period of confinement, but no punistatutory appellate authority?
tive dischargé!” In 1995, the Air Force Court of Criminal
Appeals affirmed his conviction and sentence. Goldsmith did Before the CAAF, the government insisted that “dropping
not petition the CAAF, and his conviction became fitfal. [the accused] from the rolls [was] only an ‘administrative’ mat-
ter and [did] not concern punishmeft” Therefore, because
While in confinement, the accused filed a writ before the Air the challenge did not amount to a military justice matter, the
Force Court of Criminal Appeals. The accused complained thatCAAF lacked even the supervisory authority under the All
the confinement facility was improperly administering and Writs Act to grant relief. In denying the government's argu-
maintaining his HIV medicatioft? By the time the writ came  ment, the majority declared that the action by the government,
before the Air Force court, the accused had been released frorthat is, dropping the accused from the rolls, amounted to addi-
confinement and the HIV issue was moot. Therefore, the writtional punishment?> Since the action equated to punishment,
was denied® the issue was a military justice matter. As such, the majority of
the court reasoned it could exercise its inherent supervisory
Soon thereafter, the accused filed a writ appeal to the CAAF,power under the All Writs Act to grant relief if necessty.
not arguing that the denial of the initial writ was improper; Under the facts in the case, the CAAF felt it necessary to grant
instead, the accused raised a new issue before thé2aotine relief, and ordered the government to not drop the accused from
challenge was that the government was unlawfully droppingthe rolls of the Air Forcé&*’
the accused from the rolls of the Air Forféé.Because the
accused was not adjudged a punitive discharge in his court- On 4 November 1998, the Supreme Court agreed to review
martial, the government sought to discharge the accused bysoldsmith and to address the issue of the scope of the CAAF’s
dropping him from the rolls of the Air Force—action taken pur- supervisory authority under the All Writs A€ This year, in
suant to a federal statute. The law in effect at the time of thea 9-0 decision, the Supreme Court reversed the CEAF.
accused’s conviction, however, did not permit the government
to drop an officer from the rolls based solely on a court-martial The Supreme Court unequivocally held that the CAAF
conviction. This action by the government, argued the defenselacked jurisdiction to grant Major Goldsmith’s petition for

116. Goldsmith 119 S. Ct. 1541.

117. Id. The accused was sentenced to six years of confinement.

118. Id.

119. Id.

120. Id.

121. SeeGoldsmith v. Clinton, 48 M.J. 84 (1998). By allowing the petitioner to first raise the issue before the CAAF, the couléanallat its previous holding
in ABC, Inc. v. Powel47 M.J. 363 (1997) (declaring that a writ for extraordinary relief must first be brought before the Court of Criminal Ayseedigaod cause)
is not an ironclad ruleGoldsmith 48 M.J. at 88.

122. Id. at 86.

123. Id. at 89.

124. |d. at 90.

125. Id.

126. Id. at 87.

127.1d.at 90. The CAAF held that the government's action in dropping the accused from the rolls of the Air Force violated tfecégmsse of the Constitution.
In a concurring opinion, Chief Judge Cox cautions that the court’s exercise of jurisdiction in the case is limited to iladgets Gierke and Crawford strongly
disagreed with the court’s decision.

128. Clinton v. Goldsmith, 119 S. Ct. 402 (1998).

129. Clinton v. Goldsmith, 119 S. Ct. 1543, 1545 (1999).
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extraordinary relief. The Court looked to the appellate author-applies it, but leaves it unresolved. Also, the courts continue to
ity granted the CAAF by Congre&¥. Dropping a service  strictly construe the requirements that define a discharge. In
member from the rolls is not a finding or sentence that theseveral of this year’s cases, the appellate courts either rely on
CAAF has authority to review under its statutory authority. an exception to the general rule that a discharge terminates
Rather, the process is an executive actibfrurthermore, even jurisdiction, or look to the technical requirements needed to sat-
if there existed a jurisdictional basis to address the issue, grantisfy a discharge, in finding that court-martial jurisdiction exists.
ing the relief was not necessary or appropriate “in light of alter-

native remedies availablé? In a few cases, however, we see the emergence of a new
trend or the end of an old trend. A development emerged as the
The message the Supreme Court se@afdsmithis clear: service courts grappled with Article 25, and the failure of an

the CAAF does not have jurisdiction “to oversee all matters enlisted accused to personally elect on the record to be tried by
arguably related to military justice, or to act as a plenary admin-a court composed of officer and enlisted members. What sur-
istrator even of criminal judgments it has affirmég.” The faced was a split among the service courts on what the appellate
foundation on which the CAAF has built many writ cases is not test is for such a failure—is the error jurisdictional or adminis-
as broad as what the court intended. It will be interesting to sedrative? If it is administrative, does the doctrine of substantial
how our appellate courts, especially the service courts, interprecompliance apply? The CAAF answered this question in
and applyGoldsmithto future writ cases. United States v. Towné&% It appears that technical errors with
the court-martial composition process are not jurisdictional and
the doctrine of substantial compliance applies. Finallglin-
Conclusion ton v. Goldsmit}i** the Supreme Court puts an end to a trend by
considerably curtailing the CAAF’s long-standing, self-pro-
This year’s jurisdiction cases present several interestingclaimed theory of supervisory writ authority under the All Writs
developments. In most instances, the courts perpetuate existingct. Despite this year’s jurisdiction cases presenting a variety
trends. For example, Wnited States v. Gray*the CAAF con- of trends and issues, one message is clear: Whether at trial or
tinues to recognize the issue that a service connection showingn appeal, jurisdiction is the cornerstone to a well-constructed
may be required to satisfy subject matter jurisdiction in capital court-martial. For without it, the case will surely topple.
cases. Unfortunately, instead of answering the issue when
given the opportunity, the CAAF acquiesces in its existence,

130. Id. at 1542.

131. Id. at 1544.

132. Id. at 1543.

133. Goldsmith 119 S. Ct. at 1543.
134. 51 M.J. 1 (1999).

135. United States v. Townes, No. 99-5004 (C.A.A.F. Mar. 8, 2000) (to appear at 52 MS&eMartin Interview,supranote 105see alsdext accompanying note
105.

136. 119 S. Ct. 1538 (1999).
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The Emperor’s New Clothes?
Developments in Court-Martial Personnel,
Pleas and Pretrial Agreements, and Pretrial Procedures

Major John P. Saunders
Professor, Criminal Law Department
The Judge Advocate General's School, United States Army
Charlottesville, Virginia

My sister’s expecting a baby, and | don't know if | am areas, such as pleas and pretrial agreements, where the court
going to be an uncle or an auht. sanctioned a new provision of a pretrial agreement, but set aside
a case in which seemingly collateral circumstances affected the
sentence that the members sought to impose.
Telling it like it is means telling it like it was and how it
is now that it isn't what it was to the is how pecbple. This article analyzes selected recent decisions by the mili-
tary appellate courts that focus on court-martial personnel,
panel selection, voir dire, and pleas and pretrial agreements.
Introduction Discussion of every case would not be possible, so only those
cases that purport to say something significant about the roles
Trying to discern new developments in the past year of mil- of court personnel or the panel selection process, or that might
itary court decisions in the areas of court personnel, pleas anaffect the accused’s ability to bargain with the convening
pretrial agreements, and pretrial procedure, is a perilous underauthority, will be discussed. In that practical limitations pre-
taking, just as efforts to forecast future trends or to purport toclude a full survey of all the service appellate courts, most of
“tell it like it is” can be. Such efforts run the risk of imposing the cases reviewed will be those from the CAAF. Finally,
the subjective view or expectations (or shortcomings) of thewhere possible, this article identifies and discusses a decision’s
reviewer on the “is” that is under discussion. This, in turn, can practical implications for trial and defense counsel.
lead to artificial and, as the quotes above indicate, inherently
flawed or meaningless conclusions. Nevertheless, casting cau-
tion to the winds, such exercises do have merit. They create at Court-Martial Panel Selection
least one prism or lens through which to compare emerging
case law with the decisions that have gone before and provide The most notable development in the area of panel selection
some basis, if ultimately only speculative, for predicting future is the random selection report, recently prepared by the Joint
paths a court’s decisions may take. Service Committee on Military Justice (JSC) and delivered to
Congress in the fall 1999.In 1997, Congress, responding to
One pervasive theme emerging from the decisions of thecriticism of the military’s method of panel selection, directed
Court of Appeals for the Armed Forces (CAAF) of the past year the Secretary of the Department of Defense (DOD) to study
could be characterized as increasing deference. Deference, thafternatives to the present method of selection, including ran-
is, to convening authorities, military judges, staff judge advo- dom selection of panel members, which the military does not
cates (SJAs), and others on the government side of the militaryractice®> Indeed, Congress, in enacting Article 25, Uniform
justice process, by way of defining very broadly the discretion- Code of Military Justice (UCMJ), the statutory scheme govern-
ary zone in which these officials act. Thus, whether actuallying panel selection, mandated that the convening authority per-
called upon to do so or not, the court in several cases assessadnally, rather than randomly, select panel memberbus,
the roles and behavior of various court-martial personnel andArticle 25 requires that the convening authority select only
seemingly pushed back the restrictions on their actions in thehose members who, in his opinion, best comply with the crite-
court-martial arena. This theme is less identifiable in someria of Article 25, UCMJ.

1. Hans CHrisTIAN ANDERSON THE EmMPEROR's NEw CLoTHES (1989). This portion of the title of Anderson’s work is quoted to suggest, consonant with the theme of
this article, that the military courts, particularly the Court of Appeals for the Armed Forces, are showing increased tefeititacg justice authorities, namely,

the convening authority, the military judge, and the staff judge advocate. This article questions whether such defereomréate apnd whether we should heed

the few, brave, lonely voices, often raised in dissent, which warn the Emperor that his marvelous raiment is illusory.

2. RossPeTrAs & KATHRYN PETRAS, THE 776 SUPIDEST THINGS EVER Saip 175 (1993) (quotinghuck Nevitt).

3. 1d. 195 (quotinglill Johnston).

4. DOD binT SeRvicE COMMITTEE ON MILITARY JUSTICE, REPORTON THE METHODSOF SELECTION OF MEMBERSOF THE ARMED FORCESTO SERVE ON COURTS-MARTIAL 6 (Aug.
1999) [hereinafter Bror1 (on file with the Office of the Judge Advocate General, U.S. Army).
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Interestingly, Congress directed the DOD to study alterna-influence.”® The JSC report has been sent to Congress and we
tives that wereonsistentvith the Article 25(d) criteria. Argu-  await further word on this issue.
ably, consideration of a truly or mathematically random
selection scheme was beyond the scope of the diréctivee
DOD General Counsel requested that the JSC conduct a study Change to the Manual for Courts-Martial Effects Reserve
and prepare a report on random selectidhe JSC conducted Military Judges
research and sought the opinions of each service, and reviewed
court-martial selection practices in Canada and the United The President implemented several changes tdthauial
Kingdom1® The JSC considered six alternatives. They were: for Courts-Martial (MCM}’ over the past year. One of those
maintain the current practice, random nominatiorandom changes removes a holdover provision concerning qualifica-
selection’? random nomination and selectitrmodifying the tions for military judges. Although not required by Congress,
source of the appointmefftand an independent selection theMCM had mandated that, to be qualified to try courts-mar-
authority*> After reviewing these different proposals, the JSC tial, military judges be commissioned officers on active duty in
concluded that the current practice “ensures fair panels ofthe armed force$. The President’s Executive Order removed
court-martial members who are best qualified” and that there isthe active duty requirement from R.C.M. 582This change
“no evidence of systemic unfairness or unlawful command will enable reserve military judges to try cases while on active

5. SeeMajor Gregory CoeDn Freedom’s Frontier: Significant Developments in Pretrial and Trial Proced\mmy Law., May, 1999, at 1 n.8 (discussing The Strom
Thurmond National Defense Authorization Act for Fiscal Year 1999, Pub. L. No. 105-261, § 1, 112 Stat. 1920 (1998), whadhthegB@cretary of Defense to
develop and to report on a random selection method of choosing individuals to serve on courts-martisdeaatddylajor Guy P. Glazieltie Called For His Pipe
And He Called for His Bowl, And He Called For His Members Three—Selection Of Juries By The Sovereign: Impediment Todfidigal$ad Mc. L. Rev. 1 (1998).

6. SeeUCMJ art. 25 (LEXIS 2000).
7. Those criteria are: age, education, training, experience, length of service, and judicial tempédament.

8. Seeid. n.12, n.21 (“By mandating that the alternatives remain consistent with Article 25(d)(2), the JSC believes that Condezbthiatemy alternative must
have sufficient provisions to maintain high levels of court-martial member competence.”).

9. ReroRrT, Supranote 4, at 3.
10. Id.

11. Id. at 20 (creating a system for random nomination of prospective members; the convening authority would then select thef thenplaeed érom the nom-
inees).

12. 1d. at 26 (explaining that nominations would be provided by subordinate commands, the panel members would be randomlydéhectedyaning authority
would then screen the selectees to ensure availability and compliance with Article 25).

13. Id. at 30 (explaining that panel members would be nominated and selected at random; the convening authority would screéal thelguites to ensure
availability and compliance with Article 25 before the random selection would occur).

14. 1d. at 35 (expanding, either geographically or along command lines, the source from which members would be identified arfdoseldwezkpanded source,
potential members would be nominated using Article 25 criteria, and later selected by the convening a&eeadtyt 35 n.78 (“The British military justice system
now uses this approach by selecting court-martial members from a lateral command separate from that of the commandea wéwerafeheir prosecuting attor-
ney.”).

15. Id. at 40 (removing the convening authority from the selection process and placing her with an authority outside the c&aathrd 40 n.82 (“[IJn Canada,
the Chief Military Trial Judge screens and details randomly selected court-martial members from a worldwide source.”).

16. Id. at 45.

17. ManNuAL FOR CourRTSMARTIAL, UNITED STATES (1998) [hereinafter MCM].

18. 1d. R.C.M. 502(c).
A military judge shall be a commissioned offi@ar active dutyvho is a member of the bar of a Federal court or a member of the bar of the
highest court of a State and who is certified to be qualified for duty as a military judge by the Judge Advocate Generahed fioece of
which the military judge is a member. In addition, the military judge of a general court-martial shall be designatedifdiesiioh the Judge
Advocate General or the Judge Advocate General's designee, certified to be qualified for duty as a military judge ofcawgéneaatial,
and assigned and directly responsible to the Judge Advocate General or the Judge Advocate General's designee. TheSanedaneayo
prescribe additional qualifications for military judge is special courts-martial. As used in this subsection “militargpetgabt include the

president of a special court-martial without a military judge.

Id. (emphasis added).
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duty, inactive duty training, or inactive duty training and Despite this evidence, the military judge found that there was
travel?® It should be noted, however, that this change only no impropriety in the selection of the panel.
increases their opportunities to try special courts-martial. It
does not qualify them to try general courts-matrtial (GEM). In upholding the panel selection, the CAAF held that, con-
trary to the defense argument, there was no presumption of
impropriety that flowed from the composition of the panel. The
CAAF Review of Challenges to Panel Selection CAAF began by characterizing the accused’s argument as one
of court-stacking; that is, the claim that the convening authority
Over the past two years, the CAAF has resolved three casepurposefully stacked a panel with members of senior grades or
that show a predilection on the part of the court in dealing withranks “to achieve a desired resift.’/Acknowledging that the
challenges to panel selection. Specifically, the CAAF upheldintent of the convening authority is an essential factor in deter-
the denial of challenges to the panelimted States v. Bertié@ mining compliance with Article 25, the CAAF observed that
United States v. Upsha@vandUnited States v. Rolaritl As a the “lynchpin” of the accused’s argument was that the compo-
result of the combined holdings of these cases, the burden osition of the panel created a presumption of court stacking.
the defense to show impropriety in panel selection is, arguably,The majority found no precedent for this finding.
increasingly onerous. A majority of the CAAF, apparently,
used each of these cases to toughen the burden on defense coun-While suggesting that a statistically-based challenge under
sel who seek to challenge the array, and capitalized on théArticle 25 was still viable, the CAAF stated that “other evi-
opportunity to articulate guidance for military judges to resolve dence” must be considered in deciding what a convening
such challenges. authority’s motive was in a particular c#éelThe CAAF’s con-
clusion appeared to hinge on the evidence that the acting SJA
In Bertig, the accused, a specialist (SPC) or E-4, challengedhad advised the convening authority of the Article 25 criteria
the panel arrayed for his trial. The panel was composed of preand admonished him not to use rank or other criteria to system-
dominantly higher-ranking members (no member was below atically exclude qualified persons. In addition, the CAAF noted
major (0-4), or sergeant first class (E-7)). The defense arguedhat the convening authority stated in a memorandum that he
that the practice of the command proved that an inappropriatdhad considered Article 23. After considering this evidence,
criteria was used in the selection of members. Namely, that thehe CAAF concluded that the accused did “not persuasively
convening authority had focused on the members’ ranks inestablish a court-stacking clairf?.”
selecting them for court-martial duty. Rank is not an appropri-
ate criteria for selecting panel memb#&rsWhile the record The Bertie result reflects the CAAF’s unwillingness to set
established that court-martial nominees were requested anaside panel selections unless there is evidence of bad faith by
provided in all grades down to private first class, the defensethe convening authority or the convening authority’s minions.
nevertheless, presented evidence showing that no officer belown 1998, the CAAF rejected a challenge to a panel where, it was
the grade of 0-3 and no enlisted person below the grade of E-Bhown that otherwise qualified service members were deliber-
had been selected to serve over the course of the previous yeately excluded from convening authority consideration. In

19. Exec. Order 13,140, 64 Fed. Reg. 55,120.
20. Id.

21. Cf. U.S. P 1 oF ArRmY, ReG. 27-10, lEGAL ServicES MiLITARY JusTicE, ch. 8 (20 Aug. 1999) (United States Army Trial Judiciary — Military Judge Program);
seealsodiscussiorsupranote 18 (detailing R.C.M. 502(c)).

22. 50 M.J. 489 (1999).
23. 49 M.J. 111 (1998).
24. 50 M.J. 66 (1999).

25. See, e.g.United States v. Smith, 37 M.J. 773 (A.C.M.R. 1993) (discussing where the convening authority used rank as a selégtiamecriber directed the
staff judge advocate to “get” a soldier of a specified rank from each of the subordinate units).

26. Bertig, 50 M.J. at 492.
27. 1d.

28. Id. (citation omitted).
29. Bertig, 50 M.J. at 493.

30. Id. (citation omitted).
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United States v. Upshaiwthe SJA had solicited panel nomi- nized, particularly in the Air Force, that E-4s have significant
nees based on the mistaken belief that the accused was an E-€ducational background and military experience that enhances
As a result, he requested nominees in the grade E-7 and abovéheir eligibility as court membef§. Moreover, the military
At trial, it was apparent that the accused was an E-5, and theourts have recognized that, based on the application of Article
defense moved to dismiss for lack of jurisdiction based on the25, only service members in the grade of E-1 and E-2 are pre-
convening authority’s exclusion of E-6s from consideration. sumptively disqualified from service on courts-martial panels.
The military judge denied the challenge and the CAAF upheld,
holding that an innocent, good faith mistake on the part of the When the defense challenged the panel selected based on the
convening authority’s subordinates did not imperil the panel SJA's memorandum, the SJA claimed that she had never
selection absent a showing of prejuditeThe accused could intended to exclude groups of otherwise eligible nominees; she
not show prejudice, and his case was affirmed. had simply identified other groups for consideration. In addi-
tion, the special court-martial convening authority (SPCMCA)
Nevertheless, Judge Effron dissented and had, arguably, theestified that he was aware of Article 25, and that he knew he
stronger position. Defense counsel should look to his dissentould nominate anyone in his command who he felt was quali-
for guidance when challenging a panel’s composition. Judgefied. Supporting the defense notion that the SJA's memoran-
Effron noted that, innocent mistake or not, a violation of Article dum had excluded certain nominees was the testimony of two
25 had occurred because an entire category of otherwise qualiexecutive officers from units subordinate to the convening
fied members were excluded from consideraffonludge authority’s headquarters, who stated they felt they were pre-
Effron pointed out three situations where the court-martial cluded from nominating anyone below the grade of E-5. The
panel selection excludes or includes potential members:military judge found no impropriety in the panel selection.
instances that rise to the level of command influence; instances
where the convening authority is attempting to apply Article 25  In affirming, the CAAF majority focused on evidence that
through some shorthand method, such as using rank as a critéhe general court-martial convening authority (GCMCA) who
ria; and instances such as the situatiotdishaw where the referred the case (but who, incidentally, never testified) had
exclusion was an administrative mistake but nonetheless errobeen told, according to the SJA's memoranda, that he was not
in the selection process which entitles an accused to a nevimited to the nominees provided, and that he did, in fact, nom-
panel* This framework will be helpful in evaluating the last inate a member who was not among the SPCMCA's nominees.
panel selection case. Moreover, the CAAF noted the presumption that the GCMCA
was aware of his duty under Article 25 as well as his unlimited
United States v. Rolaritiappeared, at first blush, to be a rep- discretion*”
lication of Upshawbut with a twist. IrRoland the SJAdelib-
erately failed to request nominees from otherwise qualified = The CAAF characterized the relevant standard of proof as
groups of service members. AsUpshawthe SJA sentouta follows: “Once the defense comes forward and shows an
memorandum to solicit nominees for the court-martial panel.improper selection, the burden is upon the government to show
The SJA requested nominees in the grades “E-5 to O-6"; thusthat no impropriety occurred® The CAAF held that the
service members in the grade of E-4 were excluded (thedefense had not met its burden of showing “that there was com-
accused was an E-2). Although most E-4s would probably notmand influence Writing for the majority, Judge Crawford
fit the Article 25 criteria, the courts have increasingly recog- identified with the SJA, reiterating the rather beguiling slight-

31. 49 M.J. 111 (1998)SeeCoe,supranote 5, at n.24 (discussitnited States v. UpshawAlthough it is not technically a “new developmentfishawprovides
further insight into the deference the CAAF has shown to the convening authority’s selection process, especially whaokttoevieged error by the government.

32. Upshaw 49 M.J. at 113.

33. Id. at 115.

34. Id.

35. 50 M.J. 66 (1999).

36.
[1n the Air Force, the majority of E-4s have served 5 or more years on active duty, the majority of E-5s have servedelyrarsrar active
duty, and the majority of E-6s have served 15 or more years on active duty. . . . Likewise, we take judicial notice teit88 feds have
some amount of post-secondary education, 18 percent of E-5s have an associate’s or higher degree, and 33 percent of &s$schatesa
or higher degree.

United States v. Benson, 48 M.J. 734, 739 (A.F. Ct. Crim. App. 1998) (citations omitted).

37. Roland 50 M.J at 68.

38. Id. at 69.
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of-hand that the SJA had not excluded any groups from considArticle 25, UCMJ, with a challenge under Article 37, UC#IJ.
eration: “Other groupings simply had been identifi€#dJudge Under Article 25, UMCJ, once the defense has shown that
Sullivan, in a concurrence, agreed there was no violation of‘qualified, potential members appeared to be systematically
Article 25, UCMJ, or Article 37, UCMJ, and, with a nod to the excluded,*® the matter is ended. Yet a majority of the CAAF
Department of Defense, noted somewhat axiomatically that “if sesems determined to require the defense to show command
arandom selection now being studied . . . is adopted, challengemfluence in every panel challenge. This is neither supported by
like the one in this case would occur less.” the opinions of the service courts nor the CAAF ample prece-
dent*

Judge Gierke would have none of this argument, however,
claiming that thegovernmenthad not metts burden. Judge
Gierke correctly pointed out that in none of the precedent cited A Reassuring Note on Interloper’s and Jurisdiction
by the majority had the courts required the defense to show
command influence. “All that was required of the defense was As the foregoing discussion indicates, the current era is one
a showing that qualified, potential members appeared to havevhere the CAAF and the service courts are taking a “more lib-
been excluded!* Taking issue with the SJA's suggestion that eral approach to technical defects in the composition of courts-
her memorandum was simply guidance, Judge Gierke wrotemartial.™® Perhaps it is because this approach is the dominant
that this “does not pass the reality test.” The SJA “acted withtheme among courts of review that it is reassuring to see that
the mantle of command authority,” and her memorandum effec-courts remain committed to ensuring that the accused is tried
tively excluded other potential, qualified service members from only by those personnel whom the convening authority has per-
consideration. sonally selected. Iinited States v. Pedethe convening

authority, in selecting panel members, chose a SFC Doyle to sit

Applying the template suggested by Judge Effron in on the court-martial. Unfortunately, a legal clerk typed in the
Upshaw it seems apparent that a majority of the CAAF will name of SFC Doss, the person immediately preceding SFC
require that defense challenges to the panel selection producBoyle on the alphabetical list. Doss had not been selected by
evidence of bad faith or an intent to “stack” the court on the partthe convening authority to serve on the court-martial. Never-
of the convening authority. This is, however, as Judge Effron’stheless, SFC Doss duly sat at the accused’s court-martial. The
Bertie template suggests and Judge Gierke proclaims inaccused pleaded guilty, and SFC Doss participated in the delib-
Roland an inappropriately heavy burden for the defense anderations on sentencing. Sometime after action, the convening
one that is not required when challenging the panel under Arti-authority disclosed in a memorandum for record that SFC
cle 25. Indeed, the majority’s formulation of the standard in Doyle had originally been selected but that he “ratified” SFC
Rolandis most troubling because it confuses a challenge undeDoss’s selectioff

39. Id.
40. Id.
41. Id. at 70 (Gierke, J., dissenting).

42. The majority stated that the burden shifts to the government to show no improper selection occuafed ‘thé/defense comes forward and shows an improper
selection.”Id. at 69. Such a standard should cause government counsel concern as well, for how can the government show no impraatieticedberdefense
has shown impropriety occurred?

43. Id. at 70 (Gierke, J., dissenting).

44, Cf.United States v. Smith, 37 M.J. 773, 776-77 (A.C.M.R. 1993) (noting that the convening authority’s motivation in selecting tresed on rank was never
inquired into, let alone considered dispositive of the alleged Article 25, UCMJ, violation).

The CAAF's decision iflRoland(and, for that matter, iBertie)is contrary to preceden§ee, e.gUnited States v. Nixon, 33 M.J. 433 (C.M.A. 1991) (holding
that a lack of enlisted personnel on the panel below E-8 created an appearance of impropriety); United States v. McQlaig4ZZM.A. 1986) (noting that the
SJA recommended against selecting junior members to avoid lenient sentences and the convening authority selected oaboke]slamited States v. Daigle, 1
M.J. 139 (C.M.A. 1975) (holding that the selection process under which commanders asked to nominate only captains andratissibiynysed rank as a device
for systematic exclusion of qualified persons); United States v. Greene, 43 C.M.R. 72 (C.M.A. 1970) (holding that setetyi@olohel and lieutenant colonel
members gave rise to the appearance that members had been “hand picked” by the government); United State48/MB&nad, 739 (A.F. Ct. Crim. App. 1998)
(“When circumstances surrounding the selection process create an appearance of systematic exclusion of qualified pespuauitsves| be resolved in the
accused'’s favor.”). The refusal of the CAAF to recognize that presumption inBéteror Rolandtolls the knell of the “appearance of impropriety” challenge.
SeeCoe,supranote 5, at n.49 (“It appears that the CAAF has, sub silentio, reversed or modified those cases that hold the issue etlegtimpés raised by the
presence of high rank or many commanders on a panel.”).

45, United States v. Peden, 52 M.J. 622 (1999) (citing United States v. Cook, 48 M.J. 434, 436 (1998) (holding that ainesitizdio one-third of the members
by the staff judge advocate “does not involve a matter of such fundamental fairness that jurisdiction of the court-mdrbal lastl)); United States v. Turner, 47
M.J. 348 (1997) (holding that a request for trial by military judge alone made by counsel, rather than the accusedctiohalrésdor); United States v. Mayfield,
45 M.J. 176, 178 (1996) (holding that an accused’s failure to make a judge alone request orally or in writing prior toeadjisuariechnical error, not jurisdictional);
United States v. Kaopua, 33 M.J. 712 (A.C.M.R. 1991) (holding that failure to announce the names of court members onishtecpndsdictional defect)).
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In reviewing the selection process, the Army Court of Crim- sanctioning of a new provision for pretrial agreements and
inal Appeals (ACCA) looked to “long standing precedent” reminding practitioners of other provisions prohibited by public
finding jurisdictional error where interlopers (personnel not policy.
properly detailed to the court) had participated in court pro-
ceedings” Comparing this precedent with a more liberal
approach, mentioned abotfethe ACCA was, nevertheless, Convening Authority’s Discretion to Withdraw from
unwilling to find some sort of “substantial compliance” with Pretrial Agreements
the UCMJ and the Rules for Courts-Martial. The ACCA
refused to allow the convening authority to ratify SFC Doss’s  The military justice system differs from its civilian counter-
presencé? holding that “SFC Doss’s participation as an inter- parts in a number of ways. One notable distinction is that, while
loper in the sentencing hearing was a jurisdictional error thatthe military permits pretrial agreements (PTAs) or, more collo-
renders the sentencing proceedings a nufittytiaving found quially, plea bargaining, such agreements are between the
jurisdictional error, the ACCA further buttressed its ruling by accused and the convening authdfityThe Rules for Courts-
stating that, even if SFC Doss’s presence were not a jurisdicMartial place few limitations on the ability of the accused and
tional defect, it was error and, because the ACCA could not bethe convening authority to enter into pretrial negotiations or
convinced the error did not affect the sentence, the sentenc®TAs> While the accused has virtually unfettered ability to
was set aside. withdraw from a PTA} the convening authority does not enjoy

such untrammeled discretion. It is true that a convening author-

Pedenserves as a telling reminder to all trial participants to ity may withdraw from a PTA for any reason before an accused
scrutinize the panel selection documents. For the defense, sudbegins performance of the agreem®&ntAfter the accused
scrutiny may produce a basis for mounting a jurisdictional begins performance, however, the convening authority may
attack on the court. For the government, such review is vital towithdraw: (1) where the accused has failed to perform a mate-
ensure that the panel is properly constituted and that the caseal promise or condition of the PTA, (2) where the judge deter-
will not have to be tried a second time. mines there is a disagreement among the parties over the

interpretation of a material term of the P®Agr (3) where an

appellate court later finds the guilty plea improvidgniThe
Pleas and Pretrial Agreements breadth of the convening authority’s discretion to withdraw

from a PTA before performance by the accused was the issue at

The CAAF’s deference to convening authorities spilled over stake in the Navy casenited States v. Villare&f The CAAF
into the realm of pretrial negotiations as the CAAF delineatedseized the opportunity that this case presented to further
the broad discretion vested in the convening authority to nego-entrench its deference to convening authority discretion in the
tiate, enter into, and withdraw from pretrial agreements, evenrealm of pretrial negotiations.
though that withdrawal appears to result from unlawful com-
mand influence. Also notable in this area was the CAAF’'s

46. Id. at 623.

47. Id. (citing United States v. Harnish, 31 C.M.R. 29, 29-30 (1961) (when interlopers sit as court members, proceedings are a nuditg}iothemmitted)).

48. See supraote 44 (discussing the trend toward more liberal treatment of defects in the composition of courts-martial).

49. The ACCA distinguishednited States v. Padillé&d C.M.R. 31 (C.M.A. 1952), which permitted consideration of the convening authority’s intent to determine
who the proper members of a court-martial were, holding that courts have “never permitted after-the-fact ratificatiomefrdmens not properly selected. . . . When
the convening orders are clear and unambiguous, however, the subjective desires of the convening authority are of Redep&2.’'M.J. at 623.

50. Peden52 M.J. at 623.

51. Becaus®edenwas a guilty plea, the presence of the interloper only affected the sentencing proceedings.

52. MCM,supranote 17, R.C.M. 705(a).

53. Id. R.C.M. 705(c)(1) (prohibiting certain terms and conditions, for example, a term depriving the accused of the right to counsel).

54. 1d. R.C.M. 705(c)(4)(A) (noting that the accused may withdraw from a PTA “at any time”).

55. Id. R.C.M. 705(d)(5)(B).

56. Id.

57. Id.

58. 52 M.J. 27 (1999).
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In Villareal, the accused “senselessly” shot the victim, his pleaded not guilty to all charges and specifications. He was
best friend, during a game “similar to Russian roulette.” convicted of involuntary manslaughter, obstruction of justice,
While the victim was talking on the telephone, the appellant and violation of an order relating to the possession of the
spun the cylinder of the .32-caliber revolver and fired at his weapon. His sentence included ten years of confinethent.
friend, “[h]aving apparently deviated from their normal proce-
dure of checking the position of the round to make sure it was On review, the CAAF found that there was no command
‘safe.” The victim died, and the accused was charged with, influence. The CAAF relied obnited States v. Gerligt
among other things, murder, under Article 118(3), UCMJ. which found unlawful command influence in the transmission

of a letter from the convening authority’s superior suggesting

The accused and the convening authority, Captain Schorkthat the convening authority set aside an Article 15, UCMJ,
agreed to a PTA that permitted the accused to plead guilty tgpunishment in order to refer the case to court-martial. Distin-
involuntary manslaughter in exchange for the convening guishingGerlich, the CAAF noted that, iXillareal, the contact
authority’s promise to suspend any confinement in excess ofwas initiated by thesubordinateconvening authority rather
five years®® When the victim’s family learned of the PTA, they than by the superiéf. The CAAF then noted that, even if the
were quite upset, feeling that the accused was guilty of murdeiphone call did raise the appearance of unlawful command influ-
and that the agreed sentence was too lenient. Captain Schorknce, that was a conclusion which the court “need not reach
under pressure to withdraw from the pretrial agreement, tele-here.®” In any event, any command influence was “cured by
phoned an old friend and shipmate, Captain Eckart, for advice the transfer of the case to a new convening authority for sepa-
On the day the call occurred, Captain Eckart was, technicallyrate consideration and actioft.”
the superior GCMCA?! After discussing Captain Schork’s
concerns, Captain Eckart suggested that he withdraw from the The CAAF found that there was no basis to order specific
pretrial agreement. Captain Schork did withdraw, contrary to performance of the PTA because the accused had not relied
the advice of his SJA. The SJA, however, alertly managed toupon it to his detriment. While he was clearly denied the five-
get the case shipped to another GCMCA for disposition. year confinement cap and he “certainly wteced in a differ-

ent positionby the convening authority’s decision to withdraw

The new convening authority referred the case to trial, andfrom the agreement, this is not the type of legal prejudice that
the accused filed a motion to compel specific performance ofwould entitle appellant to relief®
the pretrial agreement, arguing that Captain Schork’s with-
drawal was the product of unlawful command influence. The Having effectively insulated the convening authority’s with-
military judge found that the telephone call raised the appear-drawal decision from appellate scrutiny, the CAAF announced,
ance of command influenéé. He also found, however, that in language seething with portent, that, “in the military justice
insofar as the appearance of command influence had tainted theystem, discretion to plea bargain is a policy and leadership
processing of the case, that taint was purged by sending the cagkecision; it is not a legal decision subject to the remedies that
forward to a new GCMCA® The accused, denied relief, this [c]ourt offers.”

59. United States v. Villareal, 47 M.J. 657, 658 (N.M. Ct. Crim. App. 1987}, 52 M.J. 27 (1999).

60. The convening authority also promised to limit forfeitures to one-half of the accused’s pay per month for a period tfs6lbamothe date of court-martial.
Villareal, 52 M.J. at 29.

61. Id. n.3. The superior command was Commander, Naval Air Forces Pacific (AIRPAC); Captain Eckart was the Chief of Staff tm#mel&@aoh AIRPAC,
Admiral Spane. On the day that Captain Schork called Captain Eckart, Captain Eckart was the Acting AIRPAC Convening Authority.

62. Id. at 30.

63. Id.

64. Id. at 28. The Navy Marine Corps Court of Criminal Appeals reduced the confinement to seven and one-h#df. ye@2%.n.2.
65. 45 M.J. 309 (1996).

66. Villareal, 52 M.J. at 30.

67. Id. This statement is paradoxical, given that the CAAF had previously stated its acceptance of the military judge’s filedingéTbe military judge made
detailed findings of fact, and these findings are clearly supported by the record. We accept them for our de novo lahalysis.”

68. Id.

69. Id. (emphasis added). The accused was “placed in a different position” to the tune of an extra two and one-half years’ toldfirstra@m.2. “As for prej-
udice, appellant is liable for 2 %2 more years of confinemeut.at 31 (Sullivan, J., dissenting).

70. Id. at 31.
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The idea of deference to the convening authority permeate<sCMCA did not purge the taint of the command “from the dis-
the majority’s language Millareal. The language is so sweep- cretionary action already takef.”
ing in its import that one might question whether the CAAF
truly meant what it said. Is a convening authority’s decision to
enter into or withdraw from a PTA so virtually immune from
scrutiny? Does not the Constitution’s Due Process Clause
require, at the very least, that the convening authority act rea-
sonably and not on a whim? Is the minimal second-guessing
required byGerlich overruled, if only sub silentio? What about
the manner in which the majority distinguishétlareal from
Gerlich?

The prejudice to the accused, said Judge Effron, flows from
the circumstances of this case.

A decision to abide by an agreement already
in place is qualitatively different from the
decision-making process that goes into the
negotiation of a new pretrial agreement . . . .
[U]ntil appellant acted in reliance on the
agreement, the new convening authority
would have had the right to withdraw from
the agreement, but appellant would not have
had the unfair burden of having to try to
negotiate a new agreement as a direct result
of the unlawful command influencé.

The dissenters seemed to be troubled by these questions as
well. Judge Sullivan would have found that command influ-
ence tainted the decision to withdraw from the PTA, noting that
Article 37, UCMJ, recognizes no “old friend and shipmate
exception . . . nor an exception for the convening authority who

first initiates the discussion with the superior concerning the Military due process dictates, therefore, that the accused's case

f’l H H ke, H H ] H
case. H’e t(.)Ok issue with "the majority’s trumpeting of _‘h¢ should have been transferred to a new GCMCA with the pretrial
command’s right to enter plea bargains as somehow JUSt'fy'ngagreement intact

this additional punishment” received by the accused. The right
to enter into a PTA, he reminded the court, is “not absolute, and
it must give way to the overarching concerns of due process o
law.""2

What lessons, if any, can be learned from the accused’s tra-
(/ails inVillareal? The majority’s conclusion does not bode
well for accused, seeming to guarantee to the convening author-
ity virtually unfettered autonomy to enter into and withdraw
L : L ) . . from PTAs. While it may be difficult to bind convening author-
tmgwshGerhchunconvmcm_g, not_mg _that when asubordma_lte_ ities to the terms of favorable agreements, counsel should con-
contacts a superior on a m|I|tgryJust|ce matter that rests W'th'nsider, as a starting point, ways to begin “performance” of the
the d's‘"eF'O'.” of the s_ubordlnate, the superior must SCIUPUBTA a5 soon as possible to lock in the convening authority
I(_)usly avoid improper influence on the _subor_dm_ate’s d'SC_re' before he has a chance to withdraw from the pretrial agreement.
tion, reggrdless O.f whet_her their relatlo_nsh|p IS other_W|se For example, an accused may begin performance of the PTA by
charac_tenzed by fr|endsh||5_3. The key here_ Is that convening signing a stipulation of fact. Further, faced with a situation
"?‘“‘ho”‘y_ _Captam Schork, I_|ke, the convening authont@m- ___similar to that of the accused Millareal, counsel should keep
I'(.:h’ tes_t_lfledv:hat his superior's comment rr]aO!e h'm reexamin€ine focus on the central issue in such cases, that is, the ability of
his position.™ Therefore, the military judge’s finding was cor- the convening authority to take discretionary decisions that are

rei';]. t]tu?]gil tliffronﬂf}ur;he}{r no_;cﬁ((jj thaft, Wht'rl]e g‘fACboqvent'Eg nonetheless tainted by at least an appearance of command influ-
authority had the authority to withdraw from the Clore e ance. The opinions of the dissenting judges are important not

accused began performance, that withdrawal was “tainted byonly for their assessment of prejudice but for the significant dis-

: - )
unlawful command influence€? Transferring the case to a new tinction drawn between negotiating PTAs on the one hand and
entering into them on the oth@ér.

Similarly, Judge Effron found the majority’s attempt to dis-

71. 1d. at 32.

72. 1d. (citing UCMJ art. 37).

73. Villareal, 52 M.J. at 33 (Effron, J., dissenting).
74. 1d.

75. Id.

76. Id.

77. 1d.

78. Cf. United States v. Manley, 25 M.J. 346 (C.M.A. 1987) (holding that the convening authority could not withdraw from agreeneeactamsed had performed
the provisions of the PTA, to include entering into the stipulation of fact).

79. Judge Effron implies that the convening authority’s decision to negotiate a PTA is entitled to greater deferenbe ttmvéning authority’s decision to with-
draw from a PTA.
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Terms of Pretrial Agreements UCMJ® The accused was an airman who had been placed in
pretrial confinement in a Navy brig. While not arguing that this
TheMCM clearly recognizes the right of an accused to make constituted pretrial punishment per se, the accused claimed that
certain promises or waive procedural rights as bargaining chipsie had been stripped of his rank, denied an opportunity to con-
in negotiating a PTA? At the same time, there are provisions tact counsel, and, when he could contact his attorney, he
that he may not waiv&. Finally, theMCM prohibits provisions  claimed their calls were monitored.
that violate public polic§? However, R.C.M. 705 is not exclu-
sive, and the CAAF has sanctioned several PTA provisions over Believing these actions by the Navy violated Article 13, the
the years that are not specified in R.C.M. ¥05. accused nevertheless offered to waive his right to litigate that
claim as part of his pretrial agreeméhtThe government
During this past year, the CAAF was very active in the realm acceded to that request and agreed to the PTA that the accused
of PTAs, confronting two new PTA provisions, retracing its proposed. At trial, the military judge fully explored the PTA
judicial steps over ground previously explored, and passingwith the accused, and conducted a thorough inquiry of the
judgment on other PTA provisions that had been previously accused’s understanding of the provision waiving the Article 13
condemned. In addition, the CAAF reviewed the effect of motion. During the pre-sentencing phase of the trial, the mili-
ostensibly collateral service regulations on the accused’s undertary judge allowed the accused to discuss the circumstances of
standing of his PTA, and, ultimately, the providency of the plea. the pretrial punishment and also permitted defense counsel to
Finally, the CAAF strode into the shadowy twilight of ambigu- argue those circumstances as matters in mitigation and extenu-
ous agreements and sub rosa agreements. ation® On appeal, the accused contended that public policy
should preclude him from waiving a right to litigate a claim of
punishment in violation of Article 13,
Accused’s Waiver of Article 13, UCMJ, Motion
The CAAF dealt quickly with the validity of the actual
In United States v. McFadyghthe accused argued that pub- waiver, crediting the military judge with conducting a thorough
lic policy prohibited him from waiving his right to litigate an inquiry into the PTA® It was evident that the term at issue orig-
allegation of pretrial punishment in violation of Article 13, inated with the accused and that the defense did not wish to

80. MCM,supranote 17, R.C.M. 705(c)(2). This section permits pretrial agreements to contain the following terms:

(A) A promise to enter into a stipulation of fact concerning offenses to which a plea of guilty or as to which a confagsilatiainst
will be entered;

(B) A promise to testify as a witness in the trial of another person;

(C) A promise to provide restitution;

(D) A promise to conform the accused’s conduct to certain conditions of probation before action by the convening authbrity as we
during any period of suspension of sentence, provided that the requirements of R.C.M. 1109 must be complied with bejeckvaol atilen
of such terms may relieve the convening authority of the obligation to fulfill the agreement; and

(E) A promise to waive procedural requirements such as the Article 32 investigation, the right to trial by court-martiadooimpose
members or the right to request trial by military judge alone, or the opportunity to obtain the personal appearance sfaviantsece pro-
ceedings.

Id. See alstnited States v. Gansemer, 38 M.J. 340, 342 (C.M.A 1993) (recognizing as “an important bargaining chip” the fact thagdheacwiting to accept
either a punitive or an administrative discharge in lieu of a harsher sentence).

81. MCM,supranote 17, R.C.M. 705(c)(1), prohibits terms or conditions:
(A) Not voluntary A term or condition in a pretrial agreement shall not be enforced if the accused did not freely and voluntarily agree to it.
(B) Deprivation of certain rights A term or condition in a pretrial agreement shall not be enforced if it deprives the accused of: the right to
counsel; the right to due process; the right to challenge the jurisdiction of the court-martial; the right to completegspnvereidings; the

complete and effective exercise of post-trial and appellate rights.

82. Id. R.C.M. 705(d)(1). This section provides that “[e]ither the defense or the government may propose any term or conditioibiteat pyolaw or public
policy.” Id.

83. See, e.gGansemer38 M.J. 340 (accused may waive the right to a post-court-martial separation board).
84. 51 M.J. 289 (1999).

85. UCMJ art. 13 (LEXIS 2000).

86. McFadyen 51 M.J. at 290.

87. SeeMCM, supranote 17, R.C.M. 1001(c).
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raise the motion. The CAAF, however, remained somewhat Is Anyone Listening? Accused May Not Waive Speedy Trial

concerned about such terms in future cases. The CAAF created Violation In PTA!
a prospective rule to ensure that such waivers are truly knowing
and voluntary. For all cases tried after 20 November 2989, As suggested earlier, the CAAF has ruled categorically that

military judge faced with such a provision should “inquire into certain PTA terms violate public policy. Provisions that purport
the circumstances of the pretrial confinement and the voluntari-to waive the accused’s right to a speedy trial have been viewed
ness of the waiver, and ensure that the accused understands thethis light®® Such terms, however, continue to appear and to
remedy to which he would be entitled if he made a successfukpark appellate litigation.
motion.™*
In United States v. McLaughlfithe accused offered, as part
Despite the CAAF's favorable review of the military judge’s of a PTA, to waive his right to challenge a violation of his right
actions and the sanctioning of a new PTA provision, the ines-to a speedy trial. Although confirming at trial that the accused
capable impression, however, is that heFadyenholding is did not wish to raise the issue, the defense on appeal argued that
problematic. Military judges have broad discretion in fashion- a viable speedy trial motion existed and that the offer to waive
ing remedies for Article 13, UCMJ, violatiod%. But what that motion violated public policy. The defense pointed out
should the military judge tell an accused who wishes to waivethat the accused was in pretrial confinement for ninety-five
an Article 13 motion? Must the military judge fashion a days and that the burden is on the government to prove that it
notional, hypothetical remedy on the spot, without any facts?acted with reasonable diligence. Noting the demise of the
Should the military judge hold an evidentiary hearing? And if ninety-dayBurtonrule the CAAF refused to revitalize the
the military judge should hold a hearing, what is to be gainednotion of a “magic number” for speedy trial violations. Never-
from allowing such a waiver in the first place? Finally, what theless, the CAAF found that the speedy trial provision of the
happens if the military judge informs the accused of the poten-PTA was impermissible and unenforcealileThe military
tial remedy for an Article 13 violation and the accused then judge should have made such an announcement at trial and
withdraws from the PTA, requesting the remedy stated by thegiven the accused the opportunity to make a speedy trial
military judge but, after a hearing, the military judge finds there motion. If the accused declined to do so, “his waiver [would
was no Article 13 violation (or one of a much lesser magni- be] clearer.® In any event, said the CAAF, the accused must
tude)? Counsel for both sides must be alert for such issuesnake a prima facie showing that he was prejudiced by the
when confronted with the type of waiver encountered by the waiver of the motion. Despite the delay of ninety-five days, the
court inMacFadyen accused could not show that he was prejudiced, that he made a
demand for trial, or that the charged offenses were so simple

88. McFadyen51 M.J. at 290. Article 13, UCMJ, provides:
No person, while being held for trial, may be subjected to punishment or penalty other than arrest or confinement upgestipentiag
against him, nor shall the arrest or confinement imposed upon him be any more rigorous than the circumstances requerbis forésmnce,
but he may be subjected to minor punishment durign that period for infractions of discipline.

UCMJ art. 13.

89. McFadyen51 M.J at 291.

90. The CAAF announced the rule would apply to “all cases tried on or after 90 days from the date of this opinion [16 AQ]du$tl199

91. McFadyen51 M.J. at 291.

92. See, e.g.United States v. Newber7 M.J. 777, 781 (A.C.M.R. 1992) (noting that the nature and amount of sentencing relief for pretrial punishment vary from
case to case).

93. United States v. Cummings, 38 C.M.R. 174, 176 (1968) (holding that a pretrial agreement may not be conditioned ordthevana@rsef his statutory and
constitutional right to speedy trial).

94. 50 M.J. 217 (1999).
95. Id. at 218.

96. United States v. Burton, 44 C.M.R. 166 (C.M.A. 1971) (holding that an accused in pretrial confinement for more thara@@d aysresumption that he had
been denied his right to a speedy tridurtonis presumption was abolished byited States v. Kossma38 M.J. 258 (C.M.A. 1993).

97. McLaughlin 50 M.J. at 218.

98. Id. at 219.
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that they would not need the amount of time taken by the gov-importantly, offers to waive a speedy trial shonét originate
ernment to investigaté. Thus, the CAAF denied relief. with the government, particularly if a “colorable” claim of a
speedy trial violation could be made out from the record. A

The door is by no means closed on accused who wish taconditional ple®® might be just the ticket for resolving these

waive speedy trial motions but then seek relief on appeal. Asissues. The government could thus ensure a plea of guilty while

suggested by the CAAF, the accused may be entitled to relief ifpermitting the accused to raise a speedy trial motion and if

he can show that he was prejudiced by waiver of the motion; inneeded, the protection of a pretrial agreement.

other words, if he could show he had an otherwise valid claim

of a violation of his right to speedy trial. This is borne out in a

case handed down last year by the Navy-Marine Corps Court of An Empty Ritual? A De Facto Guilty Plea Sans

Criminal Appeals. There, ibnited States v. Benitg? the Providence Inquiry

accused offered as part of his PTA to waive “all non-constitu-

tional or non-jurisdictional motiong® At trial, the military As the preceding cases suggest, the accused in negotiating a

judge determined that the defense had previously intended tgretrial agreement enjoys wide latitude to propose terms to the
raise a speedy trial motion, that the basis for this motion wouldconvening authority. Rule for Courts-Martial 705 places cer-
have been the statutory (rather than constitutional) right totain areas off-limits for pretrial negotiations, however, and pub-
speedy trial, and that the provision had originated witlytive lic policy concerns may occasionally trump the accused’s
ernment1? terms?!?” But does public policy preclude an accused from hav-
ing an agreement that effectively allows him to plead no contest
On appeal, the accused argued the provision violated publiand avoid the rigors of a providence inquiry?Ulmited States
policy and the case should be set aside. The Navy-Marinev. Davis'® the accused posed this question by skirting the rig-
Corps court agreed, finding a colorable claim of a violation of orousCare!®inquiry through a plea of not guilty and a promise
Article 10, UCMJ® based on the lengthy time the accused to present no evidence.
spent in pretrial confinement before arraignment (117 d&ys).
Having found error, the court stated: “[W]e cannot conclude  The accused was charged with larceny and with use of drugs.
the error was harmless,” and returned the case to the Navy foFor reasons that remain unclear, the accused could not admit to
a rehearing® the intent element of the forgery or to the wrongfulness element
of the drug use. However, he sought the protection of a pretrial
Taking McLaughlin and Beniteztogether, the possibility = agreement. In exchange for the convening authority’s agree-
remains for the accused to waive a speedy trial issue as part ghent to suspend any confinement in excess of twelve months,
a PTA, but yet prevail on appeal if there is evidence in thethe accused promised to request trial by judge alone, enter into
record that suggests a violation of the accused’s speedy triah confessional stipulation, to call no withesses and to present no
right. The moral of the story is that the government should evidence on his behalf, and complete an in-patient drug rehabil-
think twice about accepting PTAs that contain offers to “waive itation progrant® The stipulation admitted basically all ele-
all motions” or to “waive a speedy trial motion.” Or, at least, ments of the offenses except the wrongfulness of marijuana use
government counsel must be aware that such provisions arand the intent to defraud concerning the bad check offéHises.
simply void and should be stricken by the military judge. More At trial, the military judge was concerned that the stipulation

99. Id.

100. 49 M.J. 539 (N.M. Ct. Crim. App. 1998).

101. Id. at 540.

102. Id. at 541 (emphasis in original).

103. UCMJ art. 10 (LEXIS 2000).

104. Benitez 49 M.J. at 542.

105. Id.

106. SeeMCM, supranote 17, R.C.M. 910.

107. See supraotes 81 and 82 (reflecting R.C.M. 705’s prescriptions concerning pretrial agreement terms).
108. 50 M.J. 426 (1999).

109. United States v. Care, 40 C.M.R. 247 (1969).

110. Davis 50 M.J. at 427.
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amounted to a confessional stipulation, so he conducted do condone or encourage such agreements, but found no preju-
searching inquiry in accordance withited States v. Bertel- dice to the accused’s rights.
son'? The military judge found the accused guilty of all

charges and specifications. Judge Crawford noted insightfully that the proceedings in
this case probably resulted from the accused’s inability, “when
On appeal, before the CAAF, the accused claimed that thefaced with the moment of truth . . . [to] admit the elements

acceptance of his PTA meant that his trial (his plea of not guiltyinvolved.”'® Judge Crawford also suggested that the ruling
coupled with his promise to present no evidence) was an emptyrom the majority is somewhat ambiguous because it “fails to
ritual. He claimed his plea violated public policy by avoiding clarify which portion ofBertelsonstill applies.*'® In other
the providence inquiry, in violation of the scheme envisioned words, it is not clear what set of rules should apply to guide pro-
by Congress in Article 45, UCMZ The CAAF noted that con-  ceedings such as occurreddavis Judge Crawford surveyed
fessional stipulations are permitted by M€M.** The CAAF federal case law and determined that “[n]o circuit seems willing
held, however, that the agreement to enter into a confessionab equate a confessional stipulation with a guilty plea. How-
stipulation but present no evidence was a violation of part of theever, most circuits that have examined this topic do afford some
holding inBertelson''®> Nevertheless, the CAAF was appar- constitutional protections . . . requir[ing] that the trial judge
ently loath to set aside the findings and sentence, and insteaohquire into whether the defendant entered the stipulation vol-
tested for prejudice. Inquiring into the terms of the pretrial untarily and intelligently.*?® Judge Crawford concludes that
agreement, the CAAF emphasized that the military judge thor-the problems irDavis could have been avoided “had defense
oughly discussed the stipulation of fact and all terms of the PTAcounsel stated on the record” that the accused could not admit
with the accused, that he repeatedly ensured that the accused the wrongfulness of drug use or the intent to defraud for the
understood the proceedings and his rights, and he secured tHead check offensé& She recognized that military law should
accused’s knowing and voluntary waiver of his rights on the “permit a plea like the one in this case when there is no contest
record?® In light of such evidence, the CAAF held that the concerning the underlying facts,” and noted that Congress
accused was not deprived of due process. The CAAF refused¢ould amend Article 45 to permit the accused to enter an
Alford'?2 pleal?®

111. Id. The stipulation also omitted a Navy instruction that would have prohibited the wrongful possession of drug paraphernalia.
112. 3 M.J. 14 (C.M.A. 1977)Bertelsorrequires that, before a military judge may admit a confessional stipulation into evidence, he must establish that the accused
knowingly and voluntarily enters into the stipulation and that she fully understands its meaning and effect. Here, yhedg#itascertained that, among other
things, the accused understood that his confessional stipulation “practically admits” each element of the offens®akieyG&dM.J. at 427.
113. UCMJ art. 45 (LEXIS 2000). Article 45(a) requires the military judge to reject a guilty plea if the accused “makgslanplemding, or after a plea of guilty
sets up a matter in consistent with the plea, or if it appears that he has entered the plea of guilty improvidently mdhafughderstanding of its meaning and
effect.” This is further implemented by R.C.M. 910(c), which requires the military judge to inform the accused of thé thetféense to which his plea is offered,
the maximum punishment, his right to counsel, to plead not guilty, etc.
114. MCM,supranote 17, R.C.M. 811(c). The Discussion to R.C.M. 811(c) states:

If the stipulation practically amounts to a confession to an offense to which a not guilty plea is outstanding, it magceptds: @nless the

military judge ascertains: (A) from the accused that the accused understands the right not to stipulate and that thenstimaititie accepted

without the accused’s consent; that the accused understands the contents and effect of the stipulation; that a fadtislfoatie exipula-

tion; and the accused, after consulting with counsel, consents to the stipulation; and (B) from the accused and coungeirfpmésather

there are any agreements between the parties in connection with the stipulation, and if so, what the terms of such agreements a
MCM, supranote 17, R.C.M. 811(c), discussion.
115. Davis 50 M.J. at 430. According to the CAABertelsonrecognized that allowing the government to enter into PTAs conditioned upon a stipulation “(as
opposed to a plea) of guilt coupled with a promise not to raise any defense or motion would utterly defeat the Congngessertaéipmd Article 45(a), for it would
allow the Government to avoid the hurdles Congress imposed in Article 45(a) while nevertheless reaping benefits equinalgnpteaa” Id. (quotingBertelson
3 M.J. at 317).
116. Davis 50 M.J. at 430-31.
117. Id.
118. Id. (Crawford, J., concurring).
119. Id. at 432 (Crawford, J., concurring).
120. Id. at 434-35.

121. Id. at 435.

25 APRIL 2000 THE ARMY LAWYER « DA PAM 27-50-329



Davisis somewhat opaque, with the CAAF unanimous that court-martial at which time, unless sooner
the accused was not deprived of due process, but hesitant to vacated, the dishonorable discharge will be
open the floodgates and endorse a new form of abbreviated remitted without further actiof¥’
guilty plea that seems to do an end run around Article 45,
UCMJ 2 Whether Judge Crawford’s concurring opinion will The military judge sentenced the accused to confinement for
usher in a bold, new era dbavispleas” remains to be seen, but thirty months, total forfeitures, reduction to E-1, armhé-con-
the language of her opinion has an innovative air abéiit it. ductdischarge (BCD). The convening authority approved the
sentence but suspended a portion of the confinement pursuant
to another provision of the PTA. Atissue was whether the con-
Ambiguous Terms, Unforeseen Consequences, and Sub Rossening authority could approve the bad-conduct discharge
Agreements: The CAAF Reaches Out without suspending it.

As the discussion above suggests, this term saw the CAAF On appeal, a majority of the Coast Guard court determined
deal with a wide variety of issues arising from pretrial agree- that the parties understood that the convening authority was not
ments. The CAAF was called upon to resolve ambiguity in thebound to suspend the BCE. The dissenters on the Coast
terms of pretrial agreements, deal with the issue of unforeseerGuard court disagreed, contending that a suspended dishnor-
consequences of the terms of those agreements, and struggéible discharge (DD) is less serious than an unsuspended BCD—
with allegations of sub rosa agreements raised for the first timehe suspended DD wasap, a “ceiling for punitive discharges
on appeal. Significantly, at least as concerns the issue ofbove which the convening authority could not ®.”
unforeseen consequences and sub rosa agreements, these may
be the only two areas in which the CAAF permitted itself to  In agreeing with the majority of the Coast Guard court, the
defer to the accused. First, however, we shall deal with theCAAF noted that contract law principles apply to construction
CAAF’s analysis of ambiguity in the PTA. of PTA terms'®® The CAAF set out a template for reviewing

ambiguous terms, looking first to the language of the PTA

In decidingUnited States v. Acevetfdthe CAAF setouta  itself!®® “When the terms of the contract are unambiguous, the
formula for resolving ambiguities in PTAs. Acevedothe intent of the parties is discerned from the four corners of the
accused pleaded guilty to offenses arising from a scheme ta@ontract.?*? When the agreement is ambiguous, extrinsic evi-
steal and pawn Coast Guard equipment and supplies. Helence is admissible to determine the meaning of the term.
pleaded guilty in exchange for the convening authority’s agree-
ment to enter into a plea bargain, one of the terms of which Here, the CAAF found that the “fact that the agreement does

specified the following: not specifically mention a [BCD] suggests that no condition
applies to a [BCD]*® The CAAF, however, went on to look

A punitive discharge may be approved as at the actions of the participants at trial, particularly the

adjudged. If adjudged and approved, a dis- response from defense counsel when the military judge

honorable discharge will be suspended for a inquired about the BCD. The military judge acknowledged that

period of 12 months from the date of the there was nothing in the agreement about “doing anything”

122. North Carolina v. Alford, 400 U.S. 25 (1970) (permitting an accused to plead guilty while maintaining his innocence).

123. 1d.

124. UCMJ art. 45 (LEXIS 2000).

125. SeeMajor Douglas Depeppe, Tlizavis Plea: Better than ailford Plea for the Military (Apr. 1999) (unpublished research paper) (on file with the Criminal
Law Department, The Judge Advocate General's School, U.S. Army, Charlottesville, Va.) (advocating the use of the pleztdntedsopflicts between counsel
and accused over potential pleas, and to permit fair, efficient proceedings for accused who want—but are unable—to Eladdunalgre willing to enter into a
confessional stipulation of fact).

126. 50 M.J. 169 (1999).

127.1d. at 171.

128. Id.

129. Id. at 171-72.

130. Id. at 172.

131. Id.

132. Id.
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with the BCD, to which the defense counsel responded in the In Mitchell, the accused had enlisted in the Air Force in
affirmative®* The accused never asserted that he had believed 974 He reenlisted in 1988 for six years. In April 1994, he
any punitive discharge would be suspended. Finally, neithervoluntarily extended his enlistment for nineteen months. His
defense counsel nor the accused took issue with the SJA's posixtension was not effective until 19 September 1994, however.
trial recommendation under R.C.M. 1106 or contended thatin July 1994, approximately two months before his extension
they understood the BCD would be suspended. Satisfied thabecame effective, he committed the misconduct for which he
the parties fully intended that the convening authority was only was ultimately tried at court-marti&P. Acknowledging that he
have been required to suspend only a DD, the CAAF ruledneeded help, the accused sought to expedite his trial and to pro-
against the accused, refusing to speculate, as had the dissentesisle financially for his family. He and the convening authority
on the Coast Guard court, which punishment was more severesigned a PTA that included the following provision: the con-
an unsuspended bad conduct discharge or a suspended dishorening authority agreed to suspend any adjudged forfeiture of
orable discharge. At least one member of the CAAF suggestegbay and allowances, to the extent that such forfeiture would
that such a conclusion might be appropriate in a different caseresult in the accused receiving less than $700 per mBrittne
leaving the issue to be litigated another Hay. forfeitures would be suspended for a period of twelve months

or the duration of the confinement, whichever was greater. In

addition, the accused agreed to execute an allotment to his fam-

Unforeseen Consequences and Collateralness ily for $700 per month.

Over the years the courts have wrestled with the problem of The accused’s trial occurred on 14 September, five days
regulations or statutes that may eviscerate or at least limit thebefore his enlistment would have become effective. The mili-
terms of a PTA?® Generally, the courts find such issues to be tary judge fully explored the provision of the PTA concerning
collateral*®” During this term, the CAAF again faced the prob- the accused’s forfeitures. During the presentencing hearing, the
lem of service regulations effectively precluding the favorable accused asked the panel members to punish him, not his family,

terms negotiated in the PTA andUnited States v. Mitchgl® for his misdeeds. The panel members posed several questions
the CAAF signaled a significant departure from the settled caseconcerning the accused’s eligibility for pay if confined. The
law in remanding the case for further proceedings. military judge instructed the members that the accused would

not lose either his base pay or his basic allowance for quarters.
The court sentenced the accused to confinement for five years,

133. Id. The ACCA recently wrestled with a similarly ambiguous provisiddrited States v. Ladougedo. 9800724 (Army Ct. Crim. App. Oct. 19, 1999), where
the agreement stated: “The Convening Authority agrees to disapprove any confinement adjudged in excess of 180 daysmddca diadmarge.” The military
judge sentenced the accused to four months of confinement and a bad conduct discharge. Atissue was whether the camitgcimgdatprove the bad conduct
discharge. The ACCA resolved the issue against the accused, relyleg\wdo

(1) the interpretation of a pretrial agreement is a question of law which we review de novo; (2) when interpreting pretriehégyrresort to
basic contract principles is appropriate [unless outweighed by the Constitution’s Due Process clause protections] aneltr{@)aigreement

is ambiguous on its face because it may be interpreted more than one way, then examination of extrinsic evidence is ppss@iate
determining the intended meaning of the ambiguous terms.

Ladoucer No. 9800724, slip op. at 3 (citation omitted). The ACCA resorted to the record of trial, in which the military judge hrad ofcth parties, including
the accused, whether the sentence could be approved as adjudged and both sides responded affulreipvely. at 3-4.

134. Acevedp50 M.J. at 173.

135. Id. at 175 (Effron, J., concurring).

136. See, e.g.United States v. McElroy, 40 M.J. 368 (C.M.A. 1994) (holding that generally judge should not instruct on collaterakrativeimiensequences of
sentence); United States v. Paske, 29 C.M.R. 505 (C.M.A. 1960) (ruling that an SJA did not err in failing to advise a eurkeriiggf the adverse financial
impact on sentence as a result of decision of comptroller general); United States v. Pajak, 29 C.M.R. 502 (C.M.A. 19¢@hdhalgiea of guilty was not improv-
ident where the appellant was unaware that legislation would have effect of denying him retirement earned after 25 ysemd@®)tivénited States v. Lee, 43 M.J.
518 (A.F. Ct. Crim. App. 1995) (holding that the general rule has been that collateral consequences of a sentence ailg agigtagehe sentencing consider-
ation).

137. Acevedp50 M.J. at 175.

138. 50 M.J. 79 (1999).

139. Id. at 80.

140. Id.

141. Id.
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forfeiture of $500 pay per month for five years, and reduction the CAAF, in remanding the case, appears to be reversing the
to the grade of E-#2 The adjudged forfeitures would have trend referred to earlié?* Thatis, the CAAF's decision reflects
been suspended to the extent necessary to permit the accuseddn inclination to grant relief to accuseds who are adversely
continue to receive $700 pay per month to support his family. affected either because the sentencing authority was not told of
His pay would have continued for the nineteen months remain-the ramifications of proposed sentences, or because of some,
ing on his enlistmerit® The convening authority, pursuant to arguably, collateral regulatory administrative actions that may
the PTA, ultimately approved confinement for four years and affect the terms of a pretrial agreement. After all, the CAAF
reduction to the grade of E4. directed the Air Force Court of Criminal Appeals to determine
if:

Unfortunately for the accused, his desire to expedite the pro-
ceedings may have precluded, at least ostensibly, his extension
from becoming effective. As of 14 September, he lost his eligi-
bility to extend because he was confin€dThus, his regular
enlistment, and his entitlement to pay, ended on 19 Septem-
ber4¢ The CAAF noted:

[T]he Secretary’s action [granting retire-
ment] could be viewed as an adequate means
of providing appellant with thbenefit of his
bargain . . . Moreover, even if the Court of
Criminal Appeals concludes the Secretary’s
action is insufficient to provide appropriate

Had appellant begun serving his confinement
after September 19, 1994—the date on which
his enlistment extension became effective—
the pretrial agreement would have been

alternative relief . . . the court may set aside
the findings, as well as the sentence, and
authorize a rehearing based on appellant’s
improvident pleas:?

implemented in the manner anticipated by
the participants. Under Air Force personnel
regulations, the enlistment extension could
not take effect while appellant was in con-
finement, even with an approved exten-
sion#”

Thus the CAAF recognized that the regulation in question
was beyond the ken of the convening authority, the SJA, coun-
sel, and the accused, at the time the PTA was signed. More
importantly, the CAAF concluded, at least tacitly, that the
impact of this regulation was not collateral, and thus the opin-
ion’s focus was on ensuring the accused got the “benefit of his

The accused argued before CAAF that the unanticipated terbargain.” Finally, the CAAF implicitly rejected the notion that
mination of his pay status reflected a substantial misunder-a service’s finance and personnel records were matters collat-
standing of the effects of his pretrial agreemé&iit. eral to the pretrial agreement and the accused's plea. Thus, it
Complicating the issue was that the defense introduced docuappears that, to the CAAF, where personnel and finance regula-
mentation to the CAAF showing that the accused was retire-tions obviate the terms of a PTA, such impact will no longer be
ment eligible and that he, in fact, retired from the Air Force on considered collateral. This idea is already showing signs of
1 February 1998 The CAAF, understandably bemused by becoming a trent?
these documents, remanded the case for determination of the

accused’s status by the Air Force Court of Criminal App&als. Sub Rosa Agreements

While the facts oMitchell are unique, and somewhat cha- If we had to pick two areas that seemed to run counter to the
otic by virtue of the Air Force granting the accused a retirement,trend of deference to convening authorities, SJAs, and military

142. 1d.

143. I1d. at 81.

144. 1d.

145. Id.

146. Id.

147. 1d. (citation omitted).
148. |d. at 81-82.

149. Id.

150. Id. at 83.

151. Id.

152. Id. at 83 (emphasis added).
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judges, the possibility of unintended consequences of a PTAthere was indeed a sub rosa agreement concerning unlawful

discussed above, might be one, and the second might very welommand influenc&? The CAAF, with Judge Crawford writ-

be the area of sub rosa agreements. A case reviewed during thisg for the majority, simply could not be convinced beyond a

past year suggests that, at least to the extent that sub rosa agreeasonable doubt that unlawful command influence did not

ments implicate command influence concerns, the CAAF isinduce the guilty ple&?®

willing to shoulder the mantle of its care-taking function and

continue to ferret out command influence. The CAAF was confronted with another post trial allegation
of a sub rosa agreementlmited States v. Sherm&f There,

Before looking to the significant case this term, it helps to setthe accused claimed that his commander had unlawfully inter-

the stage by looking back to a case decided two years agdiered with his pretrial confinement hearing. He alleged, how-

United States v. Bartléy* In Bartley, the accused argued on ever, that he had not raised the issue at trial because his defense

appeal that command influence was evinced by a poster in theounsel had told him that by making such a motion he would

convening authority’s waiting room. The poster purported to lose a chance at a favorable pretrial agreedierin another

debunk “myths” about drug use, to include such apocrypha asattle of the affidavits, defense alleged that trial counsel had

“drug users can be dependable airméf."The accused “implied” he might not support the PTA if an unlawful com-

claimed that he had wanted to raise this command influencamand influence motion was rais&d. The trial counsel, pre-

issue, but that a sub rosa agreement between the trial andictably, disputed this claim, saying he recalled the defense

defense counsel buried the motion. mentioning a possible unlawful command influence motion but
“Idonotrecall ... asubrosa” agreem&hfThe CAAF elected

In a battle of the post-trial affidavits, the defense counselto order aDubay®* hearing, finding the affidavits raised a fac-

stated that he had in fact drafted such a motion, that he had sefal dispute as to the existence of a sub rosa agreétent.

the motion to the government, but that he did not raise the issue

because he believed it was not a “sure fire winfér.The The hearing was ordered over the strenuous dissent of Judge

defense claimed, nevertheless, that he felt the motion made th€rawford, who argued that, “when a military judge properly

government more receptive to the proposed PTA. The defensénquired and received assurances from appellant that no sub

further claimed that part of the inducement for the governmentrosa agreements existed, we will not consider inconsistent post-

to enter into the PTA was that “we would drop the motiéh.” trial assertions®® Shermariis not” Bartley, in which “a col-

The government, during appellate argument, conceded that

153. See, e.g.United States v. Williams, 49 M.J. 542 (N.M. Ct. Crim. App. 1988)iew granted1999 CAAF LEXIS 1480 (C.A.A.F. June 4, 1999). Williams,

the Navy-Marine Corps court was asked to invalidate the accused’s plea because a Department of Defense regulation ptaneephirsiatus, thus invalidating
a provision of the PTA in which the convening authority agreed to suspend any adjudged forfeiture of pay and waive audfeitnatis. f{d'he Navy-Marine Corps
court found the DOD regulation’s impact to be collateral and affirmed the findings and seéitieens 49 M.J. at 548.

154. 47 M.J. 182 (1997).

155. Id. at 184.

156. Id. at 185.

157. Id.

158. Id. at 186.

159. Id. at 186-87.

160. 51 M.J. 73 (1999).

161. Id. at 74.

162. Id. at 75.

163. Id. at 74.

164. United States v. Dubay, 37 C.M.R. 411 (C.M.A. 1967).

165. Sherman51 M.J. at 76. The CAAF posed six questions to be answeredDubias: (1) Did the convening authority threaten the initial review officer to keep
the accused in pretrial confinement? (2) Did the convening authority threaten accused’s wife with the loss of base ksssihg cobperated with the prosecution?
(3) Were witnesses interfered with? (4) At R. 56—was the accused telling the truth when he told the judge there wereentsaghezrthan the written pretrial
agreement? (5) Did defense counsel knowingly remain silent and allow the accused to give an untruthful answer when g&dnoustbér agreements induced

him to plead guilty? (6) Were there any sub rosa agreements made with the defense that were outside the wording of the PTA?

166. Id. at 76 (quoting United States v. Muller, 21 M.J. 205, 207 (C.M.A. 1986)).
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orable claim of command influence . . . appears on theernment counsel shouttevertell defense counsel, especially
record™®’ concerning allegations of command influence, “if you raise that
motion, the deal goes away.” Such a lesson may easily be lost
Military justice practitioners might very well ask, in the end, in the rough-and-tumble, hurly-burly world of pretrial negotia-
why all the fuss about sub rosa agreements? Why should we bgon, but counsel need to understand that the CAAF has
concerned about such agreements, or the rulinBaiitiey and expressed a preference for the litigation of command influence
Shermaf? The answer to these questions is multifaceted. issues.

One concern is systemic integrit§. Pretrial agreements Second, a trial counsel who has been tipped off to a potential
exist between the accused and the convening authétity. command influence issue must relay such information to her
When trial and defense counsel bargain away important issuesuperiors. The SJA can then review the issue and advise the
such as allegations of unlawful command influence, they con-convening authority to take action as appropriate. Staff judge
travene theMICM's prescription that PTAs be between the con- advocates could direct that trial counsel inform the defense to
vening authority and the accused. Equally important, sub rosdraise or forego” such issues, but it should be made clear that
agreements that bargain away command influence preclude thaeither course of action will affect the pretrial agreemént.
appellate courts from exercising their care-taking and oversight=inally, SJAs, trial counsel, and defense counsel should take
functions through which they stand guard against the “mortalfull advantage of the provision of thMCM permitting condi-
enemy” of military justicé’ Practitioners should be con- tional guilty pleas’
cerned when counsel seem to be burying issues of great
moment in the pretrial negotiation process. Finally, and of most Ultimately, sub rosa agreements benefit neither side and rep-
immediate significance for counsel on both sides of the aisle,resent a dysfunction in the system of military justice that must
the decisions iBartley andShermarreflect a disturbing judi-  be avoided.
cial skepticism of counsel’s representation that a PTA contains
“all agreements” between the government and the defénse.

The fact that such skepticism is not without justification should Voir Dire and Challenges
cause all practitioners to be concerned that counsel are not
being as candid with the tribunal as they should. There is little in the area of voir dire and challenges that

could be described as truly “new” or ground-breaking, but sev-
How can the system guard against sub rosa agreements@ral notable cases dealing with issues in voir dire and chal-
The solution may lie, at least in part, in identifying the problem, lenges evince the CAAF’s continuing deference to the role of
and recognizing the potentially cavalier pretrial negotiations of the military judge in the trial proce$%. As has been stated,
trial and defense counsel. Some suggestions include the folnowhere is this deference more evident than in the realm of
lowing. selection of panel membérs.

First, teach counsel to be sensitive about the weighty issues United States v. Belflowef serves as an excellent refresher
they may encounter in pretrial negotiations. For example, gov-to both government and defense counsel that there is no guar-

167. Notably, irBartleyit was the concession of a sub rosa by the government at oral argument rather than anything in the record of triattéthtreipgerence
of a sub rosa agreement. Aside from the government’s concession during appellate argument that such an agreementexisasdsthee largely indistinguish-
able.

168. Discussion with Colonel Frederic L. Borch, Staff Judge Advocate, Fort Gordon (Oct. 6, 1999) (providing compellingdhabhghissue of sub rosa agree-
ments).

169. SeeMCM, supranote 17, R.C.M. 705(a).

170. Unlawful “command influence is the mortal enemy of military justice.” United States v. Thomas, 22 M.J. 388, 393 (CMAnt@®4), this is the concern
that seemed of greatest import to the couBherman

171. Two of the six questions posed by the CAAF tdxtkayhearing involve the candor of the accused and counsel to the 8berman51 M.J. at 76. Moreover,
Judge Crawford suggests the problematic difficulty of raising such issues post-trial: “Candor with the tribunal reqbioés plaaties be open and honest at the
time of trial and not litigate these issues through post-trial affidavits.at 77.

172. Cf. United States v. Conklan, 41 M.J. 800 (Army Ct. Crim. App. 1995) (PTA reflecting higher quantum if DC sought to raise doffueaoe motion was
violative of public policy).

173. MCM,supranote 17, R.C.M. 910(a)(2).
174. SeeCoe,supranote 5 (discussing the CAAF's “Reaffirmation of Power and Respect” for the military judge).

175. Id.
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anteed right to individual voir dire of members and that the par-  In finding that the military judge had not abused his discre-
ties must demonstrate that individual voir dire is necessarytion, the CAAF noted that the parties must show “that individ-
because certain areas could not be covered in group questionsal voir dire is necessary because certain areas could not be
ing. In this case, the accused pleaded guilty to several offensesovered in group questionid. As to LTC Russi, his profes-
involving sexual activity with a child, and chose to have mem- sional background in substance abuse seemed irrelevant to the
bers for sentencing. instant case and, in any event, he had assured the military judge
that he would not let any knowledge gained from that experi-
After group voir dire, the defense requested individual voir ence influence him in the instant ca%e.
dire of four members: Lieutenant Colonel (LTC) Russi, Major
(MAJ) Burry, Captain (CPT) Dougherty, and CPT Ali. During Concerning MAJ Burry, the military judge did not abuse his
the military judge’s initial voir dire instructions, LTC Russi had discretion because MAJ Burry’s training had been explored on
indicated he had a degree in criminology and that he worked ingroup voir dire, and she had indicated that she had little training
a courthouse “drug program” in the 1970s. He told the military in dealing with sexually abused children beyond the necessity
judge that he understood that he should not bring any knowl-of reporting!®? Similarly, the military judge did not abuse his
edge from that experience to tBelflowercase. The defense discretion when he denied the requests for individual voir dire
later requested individual voir dire of LTC Russi to further of CPT Dougherty and CPT Ali. There appears to have been
explore his criminology background, as well as its potential nothing in the questions that defense sought to ask which would
influence on the other members. The military judge stated thathave been “likely to produce a response which would have poi-
he had already inquired about the background and that LTCsoned the remainder of the panel.” The questions of CPT Ali's
Russi had said nothing that suggested the need for individuateligion would not have involved such intimate details that he
voir dire!”” would have refused to speak freely before the other merithbers.

Major Burry was a nurse, who had worked in adult intensive  The CAAF did give a nod, at least, to the tension that may
care. The defense questioned her during group voir dire, elicit-exist between the requirement to establish a need for individual
ing that she had little training on dealing with sexual abuse vic-voir dire and the risk of the member saying something that
tims, “other than reportingt’® Nevertheless, defense requested might “poison” the panel. However, said the CAAF, “it was
individual voir dire of her as well, to further explore her educa- within the discretion of the military judge to take that ri&k.”
tion and training. The military judge denied the request.

The concurring opinion points out that the majority did not

The defense did not question either CPT Dougherty or CPTdistinguish theBelflowerholding fromUnited States v. Jeffer-

Ali during group voir dire, but sought individual voir dire of son?® In Jeffersonthe then-Court of Military Appeals applied
these members. Captain Dougherty was a single parent, and then abuse of discretion test to determine if the defense was inap-
defense wanted to ask about the impact of the separation fronpropriately denied individual voir dir®® TheJeffersormajor-

his child upon him. As to CPT Ali, the defense felt that his reli- ity held that the military judge errs when he cuts off “further

gious beliefs could be relevant, since Arabic countries tend toinquiry . . . on a critical issué® The majority inBelflower
mete out harsh punishment for criminal beha¥fhe mili- elected to forego the further inquiry test for an abuse of discre-
tary judge denied both requests. tion standard “focusing on the defense counsel’s failure to ask

the challenged questions during group voir difé.”

176. 50 M.J. 306 (1999).

177. 1d. at 307.

178. Id. at 308.

179. Id.

180. Id. at 309 (citingUnited States v. Jefferson, 44 M.J. 312 (1996)).

181. Id. at 309.

182. Id.

183. Id.

184. Id.

185. Id. at 310 (Sullivan, J., concurring) (noting that the majority does not distinBeiflowerfrom United States v. Jeffersod4 M.J. 312 (1996)).

186. Jefferson44 M.J. at 317.
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The CAAF majority opinion offers some sound guidance to the death penalty, she stated: “If you take a life, you owe a
counsel seeking individual voir dire of particular members. life.”2%2 Not surprisingly, these responses generated extensive
The judges suggest, for example, that defense counsel coulduestioning of SSG B during voir dire.
have (1) asked more detailed questions during group voir dire,

(2) asked the military judge to re-open or (3) asked for an Arti-  In summary, SSG B stated during the questioning that she
cle 39(a) session to alert the military judge to specific matterswould follow the military judge’s instructions, that she would
which the defense wished to pursue on individual rather thanlisten to the evidence on both sides, that she would apply the
group voir dire. All counsel would do well to heed the messagepresumption of innocence, and that she had not made up her
that individual voir dire is not a right. Counsel should be ready mind concerning the accused’s guilt or potential punishidgnt.

to argue for individual voir dire in a particular case, and, if noth- At the conclusion of the voir dire, the defense challenged SSG
ing else, err on the side of asking all questions on general voiB for cause. The military judge denied the challenge, finding

dire rather than banking on the opportunity to conduct individ- that SSG B had not “already made up her mind . . . . | com-
ual voir dire. pletely believe her®
As suggested, by departing frodeffersonand reviewing The CAAF applied the standards of actual and implied bias

refusals of requests for individual voir dire under an abuse ofto assess the military judge’s ruling. The CAAF noted that, to
discretion standard, the CAAF evincesBielflowergreat def- find actual bias, the test is whether the bias will not yield to the
erence to the military judge’s control of voir dire. This defer- evidence presented and the judge’s instructi¥nEor implied
ence was also at the heart of the CAAF’'s decisiodriited bias, the test is whether a reasonable person would question the
States v. Schlamé&f. fairness of the proceedingf§. The CAAF held that the mem-
ber’s thoughtful responses to repeated questioning from the

In Schlamerthe accused was charged with the brutal pre- military judge and counsel showed she would keep an open
meditated murder of a female Marine. The case was referrednind, that she would consider all the facts, and that she would
capital and, prior to trial, each member completed a nineteen-not automatically vote for the death penalty. Although noting
page questionnaire prepared by the government and thehat SSG B’s beliefs were “out of line with the maximum pen-
defensé® Two members gave responses on the questionnaireslties for rape and larceny,” the majority found her views on
and during voir dire that became the basis of appellate issues.those offenses were less significant because those offenses

were not chargetf’

The first member, a SSG B, wrote “yes” in response to the
guestion of whether an accused should have to produce evi- Ultimately, the majority held that the military judge’s assess-
dence that he is not guilty. She also stated that she believethent of the member’s credibility was entitled to deference, that
courts did not deal “severely enough” with criminal accu8ed. a reasonable person would not question the fairness of the pro-
Further, she stated she believed there should be set punishmentsedings in light of the member’s responses, and that the mili-
for certain crimes: “An eye for an eye;’ Rape—castration. tary judge had not abused his discretithn.“An inflexible
Theft—-remove hand.” Concerning her general feelings about

187. I1d. at 321 (“[T]his court cannot countenance cutting off voir dire questions as to potential grounds for challege of memgériehdsiand family who were
victims of crimes.”).

188. Id. at 310 (Sullivan, J., concurring) (agreeing that no error occurred with respect to LTC Russi, CPT Doughterty, and CPtha&lithenahilitary judge did
not abuse his discretion in refusing to allow further voir dire of MAJ Burry).

189. 52 M.J. 80 (1999).
190. Id. at 86.

191. Id.

192. Id.

193. Id. at 87-92.

194. 1d. at 92.

195. Id.

196. Id. at 94.

197. 1d. at 93.

198. Id. at 94.
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member is disqualified,” said the majority, “a tough member is opinion seems that much more inconsistent and insupportable.
not."° Staff Sergeant B, according to the majority, never stated she
was biased, but her answers to the questionnaire displayed a

A second challenge for cause was debated on appeal. Thmedieval punishment philosophy. Yet she was allowed to sit.
government had challenged 1LT H, a member who had dis-However, 1LT H neither said that he was biased in favor of the
closed that he once received punishment under Article 15,accused or the government, nor did there appear to be any basis
UCMJ 2% for destruction of government property. First Lieu- for assuming 1LT favored leniency toward the accused. Indeed,
tenant H acknowledged that he had initially felt that he shouldthe inference that 1LT H, who had, apparently, damaged a gov-
not have been punished under Article 15, but stated that theernment vehicle sometime in his past, would “overidentify”
punishment was appropriad®. The trial counsel challenged with an accused charged with a brutal murder of a fellow
1LT H based on the concern about his “overidentification with Marine seems unjustified.
the accused.” The military judge initially denied the challenge,
but later changed his mind, stating 1LT H “cannot be fair and The CAAF's invocation of the “liberal grant” mandate as
impartial.?°2 In upholding the challenge on appeal, the CAAF, further justification for the military judge’s action is an ironic
again, deferred to the military judge’s assessment of the memblow indeed, because, arguably, the liberal grant mandate
ber (who had appeared “embarrassed”), and held that grantinghould favor the defeng®. The disturbing impression left in
the challenge was consistent “with the liberal grant man-the wake of the majority opinion is that “a tough member” is to
date.®% be preferred over a member who might show any inclination

toward leniency.

Judge Effron, in dissent, took issue with the majority’s deci-
sion affirming the challenge for cause against SSG B. He As indicated in the preceding discussion, the theme of the
argued that SSG B’s “firm and unwavering support for sen- CAAF’'s deference to the military judge was most extant in the
tences that have long been outside the accepted range of punealm of voir dire. But the deference was also evident in the
ishment in military jurisprudence” showed that she was “not review of a wide range of decisions relating to the military
qualified” under Article 25, UCMJ3% Thus, the military  judge’s control of the courtroof® While space limitations
judge’s denial of the challenge for cause was an abuse of discrepreclude discussion of these cases here, they are commended to
tion. counsel’s review.

Inevitably, the majority’s opinion strikes one as slightly
unbalanced, and the impression lingers that undue deference The Article 32 Investigation and Report
was given to the military judge. It is troubling, for example,
that SSG B, with her disturbingly Draconian predisposition  The extent to which the Article 32, UCN investigating
toward punishment, could be allowed to sit, despite the man-officer may assist the government counsel in case preparation,
date that challenges for cause be liberally granted. When comand what should be done with the fruits of that assistance, was
pared with thgrantedchallenge against 1LT H, the logic of the at issue irUnited States v. Hotf® Lance Corporal Holt was, in

199. Id. at 93 (citation omitted).

200. UCMJ art. 15 (LEXIS 2000).

201. Schlamer52 M.J. at 94.

202. Id. at 95.

203. Id.

204. UCMJ art. 25Schlamer52 M.J. at 97 (Effron, J., dissenting).

205. Cf.United States v. Carter, 25 M.J. 471, 478 (1988) (Cox, J., concurring) (“The Government has the functional equivaleimhdéennurhber of peremptory
challenges.”).

206. See, e.g United States v. Barron, 52 M.J. 1 (1999) (holding that the military judge did not abuse his discretion in refusingristgednthere government
psychological expert witness improperly passed notes to trial counsel); United States v.Elaodp&r247 (1999) (holding that the military judge did not lose appear-
ance of impartiality where he expressed his personal irritation with defense counsel before members); United StateSZ/M/ds8a(1999) (holding that the mil-
itary judge erred in applying wrong evidentiary standard but there was no prejbdicg@gUnited States v. Weisbeck, 50 M.J. 461 (1999) (holding that the military
judge abused his discretion in denying a request for continuance to arrange for testimony of important expert witneaspdesmadésire for expeditious process-
ing; case reversed).

207. UCMJ art. 32.

208. 52 M.J. 173 (1999).
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the parlance of our times, a “biker.” He, along with several fel- found that the communication between the investigating officer
low bikers, to include one Private (PVT) Sprenger and Corporaland trial counsel was improper, and made the investigator
(CPL) Arthurs, stole a trailer to transport their motorcycles. appear to be an “adjunct trial couns®f.”
Military investigative authorities discovered the trailer at Camp
Pendleton, and questioned Private Sprenger. Worried that the The CAAF noted that two issues were raised by this commu-
investigation could affect his anticipated reassignment to nication, each one suggesting a different remedy. Either the
Washington state, the accused, allegedly, encouraged PVinvestigating officer could have been biased in the original
Sprenger to flee. Private Sprenger absented himself withoutArticle 32 investigation, in violation of the accused’s right to an
leave. Testimony established that the accused was concerndchpartial Article 32 investigation, or the communication could
that CPL Arthurs was being indiscreet and “running his support a claim that the investigator served in a prohibited role,
mouth.”% The accused then, allegedly, killed CPL Arthurs such as trial counséf Because the accused did not raise the
with a knife. issue of bias on the part of the investigator, only the latter issue
was before the CAAF.

The accused proved to be far more indiscreet than CPL
Arthurs, and, over the course of several days following the mur- The CAAF determined that the accused suffered no preju-
der, he told at least four people what he had done. He alsdlice as a result of the ex parte contact. The CAAF noted that,
donned Arthurs’ riding leathers and took his motorcycle, and even if the investigator was deemed to be a de facto member of
showed Sprenger his blood-stained jeans as further proof. Ultithe prosecution, none of his actions prejudiced the accused in
mately, investigative authorities seized the motorcycle and,this case. Rather, the investigator merely suggested an individ-
from a garage at the home of the accused’'s mother, the ridingial as a potential witness and to test certain evidence. Major N
leathers and a pair of jeans. The jeans were sent for testing tmade no tactical or strategic decisions concerning the conduct
the U.S. Army Crime Laboratory at Fort Gillem, Georgia of the trial. Moreover, the decisions with respect to the testing
(USACIL). Unfortunately, the testing showed no signs of and the timing of the witnesses and evidence and the disclosure
blood on the jeans. Requests for further testing by other labgo the defense were all made by the trial counsel, not MAJ N.
were refused by the USACIL authorities. Finally, the CAAF concluded that the communication had no

effect on the military judge’s rulings.
Meanwhile, in August 1992, the Article 32, UCMJ, investi-

gation convened. Major N, the investigating officer, recom- Either [the government witnesses] were
mended that the charges be referred to a general court-matrtial experts or they were not. Either testimony
(GCM) as a capital case. After completing his duties, MAJ N was relevant and admissible, or it was not.
attended a forensic conference in December 1992. One of the Either there was a valid objection un@ar-
presentations concerned blood spatter analysis evidence by a ries or there was not. Information concern-
civilian law enforcement expert, Rod Englert. On his return to ing the role of Major N in suggesting the
Camp Pendleton, MAJ N had a conversation with the trial possibility of such testing to trial counsel
counsel about thelolt case. Major N described Mr. Englert’s would not have made a substantive differ-
presentation and gave the trial counsel Mr. Englert’s name and ence as to the propriety of the military
telephone number. After arraignment, the jeans were sent to judge’s rulings on any of these iss@¥s.

Mr. Englert for testing. Mr. Englert and one of his colleagues

testified for the government at trial. The substance of their tes-Thus, the CAAF held that Major N's role did not result in prej-

timony was that luminol testing revealed human blood stains onudicial error during the trial proceedings.

the jeans and that the stains showed blood spatter consistent

with stabbing? The CAAF’s holding is instructive to counsel in the field

who are seeking to raise an impropriety. The framing of the

The accused was convicted. The conversation between théssue will dictate the relief that can be granted. For example,

Article 32 investigating officer and the trial counsel only came the defense could have argued that the investigating officer’s

to light after trial, however, and was raised for the first time on (10) actions prejudiced the accused at taiad that his actions

appeaP** The Navy-Marine Corps Court of Criminal Appeals showed a prosecutorial bias which skewed the result of the Arti-

209. Id. at 174.
210. Id. at 178.
211. Id. at 182.
212. Id. at 183.
213. Id. at 183. R.C.M. 405(d) prohibits an investigating officer from acting later “in the same case in any other capacitySupt@hbte 17, R.C.M. 405(d).

214. Holt, 52 M.J. at 184.
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cle 32, UMCJ, investigation. Had the defensélatt argued SJA Involvement in Pretrial Negotiations
that the post-investigation behavior of the Article 32 officer dis-
played a governmental bias, the remedy would have to be anew It may be axiomatic among trial practitioners that SJAs
Article 32 investigation, rather than having CAAF simply should remain above the fray, so to speak, if only because they
review the military judge’s rulings to see if they were tainted by need to maintain a certain sense of aloofness to be able to pro-
the 10’s behavior. This is not to say that the result would havevide independent, impartial assessment of a particular court-
been different, but at least the CAAF would have had to addressnartial to the convening author#y.
the alleged bias of the Article 32 officer.
United States v. Jong& examined such an issue. In that

The CAAF decision is troubling for two reasons. First, there case, the accused, a finance clerk, was charged with soliciting
is the prejudice that the accused suffered from the Article 32several soldiers to help submit false claims to finance and split-
investigating officer’s obvious desire to assist the government’sting the proceed¥? Convinced that the accused was the king-
case; the government, it may be presumed, would not have othpin of the operation, the government made pretrial agreements
erwise obtained the expert testimony that suggested there wawith at least three co-accused. These co-accused were to be key
blood on the jeans seized from the accused and that the spatteritnesses against the accud®dThey struck a deal with the
pattern was consistent with a stabbing. This was an essentigjovernment to avoid courts-martial. They would instead
part of the government’s case, because it corroborated obviouseceive punishment under Article 15, UCMJ, in exchange for
aspects of the accused’s supposed confession. which they would testify against the accus@d.

Second, the CAAF did not even mention, let alone resolve, The mechanics of the plan, however, had not been fully
the issue of whether prejudice wasesumed The MCM worked out. While each of the three received nonjudicial pun-
requires that an Article 32 officer be impartial. Having served ishment, they did not receive grants of immunity immediately
as the 10, therefore, he may not participate in the case in anyrom the convening authority. Thus, when it came time for the
other capacity*® Here, the CAAF conceded that the 10 “may three witnesses to testify at the accused’s Article 32 investiga-
have created at least appearance of impropriety” by giving thetion, they refused to testify on advice of counsel. This
trial counsel the supplemental recommendation. Indeed, theprompted a call from the SJA to the regional defense counsel
CAAF noted the defense contention that the IO may have(RDC). The SJA wished the RDC to pass the word to each of
become ale factomember of the prosecution, which would the counsel that, if their clients refused to testify against the
violate theMCM's prohibition. More importantly, the CAAF  accused, then “court-martial action is likek?”

did not address the extent to which the IO’s discussion with trial

counsel was aubstantive ex parte communicatioMilitary Needless to say, the three eventually testified against the

appellate courts have, in the past, applied a presumption of prejaccused. Attrial, the defense sought to preclude their testimony

udice to such contact® By choosing to test for prejudice on the grounds that they had been unlawfully influenced. The

rather than presume it, the CAAF signaled a departure from thamilitary judge refused to suppress the testimony, although she

prior case law. did note that, if the three co-accused were ever prosecuted, the
government’s actions could “constitute a de facto grant of

It may be simply that the CAAF was satisfied that the evi- immunity."?2®
dence against the accused was overwhelming and that, even if
erroneous, the Article 32 I0’s behavior could not possibly have  On appeal, the defense argued that the three co-accuseds
prejudiced the result against the accused. Ultimately, howeverdeal with the government constituted sub rosa agreements and
the court’s analysis does not bode well for future challengesde facto grants of immuni&* To the extent that the defense
based on ex parte contacts between trial counsel and the 0. was seeking to argue that the government had violated the self-

incrimination rights ofA, B, andC, the CAAF found that the
accused had no standing to raise such a claim. However, the

215. MCM,supranote 17, R.C.M. 405(d).

216. See, e.gUnited States v. Payne, 3 M.J. 354 (C.M.A. 1977) (holding that a presumption of prejudice applies to improper acticia$ afficeti such as Article
32 investigating officer).

217. See, e.gUCMJ art. 34 (LEXIS 2000).
218. 52 M.J. 60 (1999).

219. Id. at 61-62.

220. Id.

221.1d. at 62.
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accused had standing to raise such a claim to “prevent a seriousal immunity, however, an individual may not be prosecuted
risk of unreliable evidence being received at the movant'sfor a failure to testify, thus, “leaving the government in a
trial.”?% In other words, the accused could allege that inappro-lurch.”3! Formal immunity, on the other hand, eliminates post-
priate command influence had pressured the witnesses to testifrial issues over the scope and extent of immunity (that is, trans-
against him and that this raised concerns about the reliability ofactional versus testimonial immunit¥?f. In any event, the
the testimony presented against him. informal agreement in this case benefited the three co-accused
because it “resulted in de facto transactional immunity versus
The CAAF went on to review the accused’s claim that the testimonial immunity.2s3
government’s actions prejudiced his right to a fair trial. The
CAAF began by noting that R.C.M. 704 recognizes both testi- The actions of the SJA in calling the RDC were not designed
monial and transactional immunity, and that a promise by anto pressure the three co-accused, however. Rather, the SJA's
SJA may result in de facto immunfdj. An assessment of de call was intended to “set forth practically what would happen
facto immunity is essentially an after-the-fact determination if” the three did not testif$?* The CAAF found that these
that a promise by a person with apparent authority to make itactions had no adverse impact upon the reliability of the evi-
means that an accused will not be prosec#fedin addition, dence presented against the acci¥ed.he SJA, wrote the
said the CAAF, some jurisdictions recognize informal or court, did not behave inappropriately when he apprised the co-
“pocket” immunity 228 this means immunity exists where there accused of the practical implications of their failure to testify;
is a “voluntary agreement between a government official and athis was not command influence which coerced the three co-
witness not to prosecute that witness based on his or her testaccused to testify against the accuSeddoreover, because the
mony. Such a grant of immunity may “give rise to a judicial substance of the agreements had been disclosed to defense
determination that the actions taken and the promises madeounsel, there was no issue concerning sub rosa compacts
constitute de facto immunity¥?® Having found that such  between the government and the co-accused. While the court
immunity was granted here, the CAAF majority stated that it gently upbraided the government for not reducing its agreement
need not address the propriety of granting informal immunity in with the three co-accused to writing, it refused to find that the
the military system. accused was prejudicéd.

The CAAF nevertheless embarked upon a discussion of the In his concurring opinion, Judge Sullivan bluntly asserted
relative merits of formal versus informal immunity, finding that the impropriety of the SJA's behavior, pointing out that R.C.M.
the CAAF’s past decisions had enforced informal immunity 704(c) permits only the convening authority to grant immunity,
through judicial findings of de facto immun#s. Under infor- and that R.C.M. 704(d) requires that such grants be in writing.

222. |d. at 62-63.
223. Id. at 62.
224.d. at 63.
225. Id. at 64.
226. Id. at 65-66.
227. Id.

228. Id.

229. Id. at 65.
230. Id. at 66 (citation omitted).
231. Id. at 66.
232. Id.

233. Id.

234. |d. at 67.
235. Id.

236. Id. at 68.

237. 1d. at 68-69.
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Somewhat prophetically, Judge Sullivan took issue with the immunity because it simply was nipe. It may be, therefore,
majority’s discussion of informal immunity and its failure to that the best lesson to take frdonesis that the CAAF’s tacit
take a sterner stand on the propriety of the SJA's behaviorendorsement of the use of informal immunity may, paradoxi-
echoing a case from 1888 in which Justice Bowen wrote thatcally, be more of a burden than a boon to SJAs who entangle
“obiter dicta, like the proverbial chickens of destiny, come themselves in pretrial negotiations and unwittingly confer
home to roost sooner or later in a very uncomfortable way to thetransactional immunity on an accused.

Judges who have uttered thef#.”

In keeping with the theme of deference noted throughout Conclusion
this article, it is clear, although rather disturbing, that a majority
of the CAAF was untroubled by the SJAs involvement in this  This article has reviewed some of the significant decisions
case. Indeed, the majority’s discussion of informal immunity issued by the CAAF during the past year in an attempt to dis-
tacitly recognizes that the SJA has broad authority to use immu-<ern trends among the significant cases issued. Because this
nity as a bargaining chip in the pretrial negotiation process.article was not intended as a survey, it may have excluded cases
Perhaps more disconcerting is the CAAF’s analogizing the other authors would have included. Generally, however, it
SJA’s telephone call with the RDC llonesto a “prosecutor” seems fair to say that the CAAF is increasingly deferring to
presenting “to a defendant the unpleasant alternatives of goingourt-martial personnel such as the convening authority and the
to trial.”?* This is an unfortunate conclusion because, as notedSJA. In most cases such deference is probably warranted,
by Judge Sullivan, it is directly contrary to provisions of the because seldom do those who implement and enforce the mili-
MCM and was pure obiter dicta. In fact, as mentioned, thetary justice system seek to achieve improper ends. As the min-
CAAF needlessly found that the SJA's action had granted infor-isters of military justice, judge advocates must take care to
maltransactionaimmunity, despite a lack of findings from the ensure that when they act within the military justice system,
trial judge that supported that conclusion. Ironically, for all the they do so, always, in the name of justice.
majority’s talk of standing, the opinion failed to note that the
military judge at trial hadefusedo rule on the issue of de facto

238. Id. at 69 (Sullivan, J., concurring) (citation omitted).

239. Id. at 68 (citations omitted). Such an analogy is completely at odds withettngal for Courts-Martial which presumes that the SJA, as the supposedly impar-
tial adviser to the convening authority, will remain above the fray of criminal prosecutions and that she will not, byrdéfinétiprosecutoCf. MCM, supranote

17, R.C.M. 406 discussion (stating that the SJA pretrial advice must include “independent and informed appraisal’ olutitede3tates v. Sorrelt7 M.J. 432
(1998) (holding that R.C.M. 1106(b) provides that an SJA is disqualified from the post-trial review process if the SJAaaveulzer, military judge, prosecutor,
defense counsel, or investigating officer); United States v. Coulter, 14 C.M.R. 75 (C.M.A. 1954) (holding that the prestiprpjistice from an Article 6(c) vio-
lation; same officer served as trial counsel and as staff judge advocate to the reviewing authority); United States ¥. RIUmMB, U (A.F. Ct. Crim. App. 1997)
(holding that R.C.M. 1106 contemplates that the SJA who authors the post-trial recommendation will be sufficiently immapiial/ae the convening authority
with a balanced and objective evaluation of the evidence).
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New Developments in Discovery:
Two Steps Forward, One Step Back

Major Edward J. O’'Brien
Professor, Criminal Law Department
The Judge Advocate General's School, United States Army
Charlottesville, Virginia

Introduction requirements dBradyand its progeny.lt also requires the trial
counsel to disclose reports of physical or mental examinations
Military appellate courts provide an important function. The and scientific tests that are knownpgrthe exercise of due dil-
appellate courts have a responsibility for filling gaps left by the igencemay become known, to the trial counsel which are mate-
Uniform Code of Military Justice (UCMJ), thdanual for rial to the preparation of the defen%eThe statutory
Courts-Martial and service regulatioAs.The military appel- requirement is not limited to evidence favorable to the
late courts took a step forward in two important areas of discov-accused. In United States v. Williani§ the Court of Appeals
ery: the trial counsel’s duty of due diligence and the in camerafor the Armed Forces (CAAF) gave trial counsel guidance
inspection. These developments make these areas clearer thaout the scope of the duty of due diligence.
they were previously, but the courts have issues left to resolve.
In one important are&rady violations, the courts took a step This article also reviews several military appellate decisions
backwards. addressing the power of the military judge to order in camera
inspections to settle discovery issues. The CAAF designated
This article first reviews the developments in the trial coun- the in camera review as the preferred method of balancing the
sel's duty of due diligence. This duty has two separate legalprivacy interests of witnesses with the accused’s due process
antecedents, one constitutional and one statutory. The constituights!* Although courts use the deferential abuse of discretion
tional basis for this duty comes frddnady v. Marylandand its standard in reviewing the decisions of trial judges in this area,
progeny. These cases collectively require a prosecutor, as this year’s appellate decisions have some teeth. In two cases,
matter of due process, to disclose to the defense any evidencappellate courts found an abuse of discretion. However, the
favorable to the accusédp disclose favorable evidence appellate courts have not established a clear standard for when
whether the defense submits a request for discovery éamdt;  judges should conduct in camera reviews.
to discover evidence favorable to the accused known to others
acting on the government'’s behalf in the case. Finally, this article reviews several cases dealing Bty
violations. ABrady violation has three elements: the undis-
The statutory basis for the duty of due diligence is Article closed evidence must be favorable to the accused, either
46, UCMJ® Rule for Court-Martial (R.C.M.) 701 implements because it is exculpatory or impeaching; the evidence must
Article 46, UCMJ. Rule for Court-Martial 701 codifies the have been suppressed by the state; and the undisclosed evi-

1. Davib A. SCHLUETER, MiLITARY CRIMINAL JusTICE 8 (1999).
2. 373 U.S.83(1963).

3. ld.

4. United States v. Agurs, 427 U.S. 97 (1976).

5. Kyles v. Whitley, 514 U.S. 419 (1995).

6. “The trial counsel, the defense counsel, and the court-martial shall have equal opportunity to obtain witnesses addmthen ewicordance with such regu-
lations as the President may prescribe.” UCMJ art. 46 (LEXIS 2000).

7. SeeManuAL FOR CouRTSMARTIAL, UNITED STaTES, R.C.M. 701(a)(6) (1998) [hereinafter MCM].
8. Id.R.C.M. 701(a)(2)(B) (emphasis adde®ee, e.gUnited States v. Simmons, 38 M.J. 376 (C.M.A. 1993).

9. United States v. Trimper, 28 M.J. 460 (C.M.A. 1989) (holding a positive urinalysis test report, which was totally uoréiatetidrged offenses and used in
rebuttal, was material to the preparation of the defense).

10. 50 M.J. 436 (1999).

11. United States v. Briggs, 48 M.J. 143, 145 (1998).
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dence must be materidl Notwithstanding all of the cases deal- several stab wounds to the back. The government charged PFC
ing with Brady issues, the meaning of the word “material” is Williams with aggravated assault for stabbing M£"B.
still beyond the grasp of mere mortals. Consequently, the
results oBradycases are unpredictabfeThe state of the mil- The government proved this specification with the testi-
itary law in this area is even more confusing. Military law pur- mony of Mr. B, PFC F, and a doctor who treated Mr. B. The
ports to afford accused soldiers more protection Bradyand defense theory was that PFC F stabbed Mr. B. The defense
its progeny, based on the generous discovery provisions conrelied on the testimony of Mr. B that he did not see PFC Will-
templated by Article 46, UCMY. This year’s military cases iams with a knife during the altercation. Moreover, Mr. B had
ignore the additional protection based on Article 46 without initially told a law enforcement officer that he had been stabbed
explanation. The courts may be taking a step back. by a female. The defense asserted that PFC F had a motive to
lie to conceal her own guilt.
This article attempts to explain these issues, critique the
courts’ analyses, and assist military practitioners in reacting to  After trial, the defense counsel discovered an unrelated
the impact of these cases. property damage investigation where the military police ques-
tioned PFC F about slashing the tires of another soldier in early
August 1995° Private First Class F denied she slashed the
Duty of Due Diligence tires. The military police searched PFC F’s barracks room and
found a knife, which the police seized as evidence. The gov-
The CAAF addressed the prosecutor’s duty of due diligenceernment disclosed neither the property damage investigation
to learn of evidence favorable to the defenddnited Statesv.  nor the knife to the defense counsel prior to ffial.
Williams?®® The court ultimately held that a prosecutor does not
have a duty to search the unit files of government witnesses in  On appeal, the defense argued that the trial counsel failed to
the absence of a defense discovery reqiiedthe court, in exercise due diligence by failing to discover evidence favorable
reaching this conclusion, reviewed where a prosecutor musto the defense after the defense requested “any and all investi-
look for evidence favorable to the accused. gations or possible prosecutions which could be brought
against any witness the government intends to call during the
Private First Class (PFC) Williams was convicted of two trial.”?* The defense asserted that this request obligated the trial
specifications of aggravated assault and false swearing. Theounsel to review the files relating to PFC F maintained by her
discovery issue relates to an aggravated assault which occurrednit.?> The court framed the issue as whether the prosecution is
on 2 July 1995. Private First Class Williams was a passenger irobligated to review unit disciplinary files of government wit-
a car driven by a female friend, PFC F. After PFC Williams nesses for information concerning investigations and possible
exchanged derogatory comments with the passenger of anothgrrosecutions where the defense discovery request does not spe-
car, the two cars stopped, and a fight ensued. After the fightgifically request the trial counsel review the unit fités.
PFC Williams’s opponent, Mr. B, was bleeding severely from

12. Strickler v. Greene, 119 S. Ct. 1936, 1948 (1999). This case will be published in the United States reporter at 82 haw8vaf the final published version
has not been released. This article will cite to the Supreme Court reporter for all refer&tdeklés v. Greene

13. The only predictable feature of the thBrady cases reviewed in this article is that the accused received no relief. In this writer’s opinion, two of these cases
warranted relief. In the third case, the court improperly use8ithdy materiality standard to deny the accused relief.

14. SeeUnited States v. Hart, 29 M.J. 407 (C.M.A. 1998ge alsdJnited States v. Green, 37 M.J. 88 (1993); United States v. Stone, 37 M.J. 558 (A.C.M.R. 1993).
15. 50 M.J. 436 (1999).

16. Id. at 443.

17. 1d. at 436-37.

18. Id. at 438.

19. The confrontation between PFC Williams and Mr. B occurred on 2 July 1995. The tire-slashing incident occurred in Auglisé 5@@ond charged aggravated
assault occurred on 1 September 1995. The accused’s court-martial convened after 1 Septemiocerai436-38.

20. Id. A military police investigator (MPI) investigated the tire-slashing incident. The MPI seized the knife as evideatd38. This investigation was com-
pletely separate from the investigation of the aggravated assault on 2 Julyid.998e knife was not in PFC F’s unit file. Appellant’s theory was the trial counsel
was required to check the unit files, and “[h]ad the trial counsel reviewed the file or asked the commander about aracticimsnalolving . . . PFC [F], he would
have discovered the knifeld. at 439.

21. Id. at 439.
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The court noted that R.C.M. 701(a)(6) requires the trial participated in investigating the charged offene4\ trial
counsel to disclose to the defense any evidence known to theounsel must also review investigative files in related cases that
trial counsel that reasonably tends to negate the guilt of theare maintained by an entity closely aligned with the prosecu-
accused, reduce the degree of guilt, or reduce the punisffment.tion.3® Finally, a trial counsel must review “other files, as des-
Rule for Courts-Martial 701(a)(6) implements the requirementsignated in a defense discovery request, that involv[e] a
of Brady v. Marylang® which held that due process requires a specified type of information within a specified entity.”
prosecutor to disclose information requested by a defendanBecause the defense did not specifically request the govern-
that is material to the issue of guilt or senten€gles v. Whit- ment review the unit disciplinary files for specific information,
ley? imposed a duty on a prosecutor “to learn of any favorable“neither Article 46 nor th&rady line of cases require[d] the
evidence known to the others acting on the government’s behalprosecution to review records that are not directly related to the
in the case, including the polic&.” In Williams, the CAAF investigation of the matter that is the subject of the prosecu-
assumed the undisclosed evidence was favorable to theion.”®
defensée® and focused on whether the evidence was located
within a file the trial counsel had a duty to revigw. Williams is an important case for trial counsel because the

court clearly and coherently defined the limits of the trial coun-

The court held that the trial counsel did not have a duty tosel’s duty to seek out evidence favorable to the accused. Trial
review unit disciplinary files in the absence of a defense requestounsel should develop a system that causes them to determine
for discovery?®® The court summarized a trial counsel's duty of which files they must review and the location of those files;
due diligence. First, the trial counsel must review his own files ignorance is not an excu¥e.Law enforcement files include
pertaining to the casé. Beyond his own files, a trial counsel any files maintained by local law enforcement activities and
must review the files of law enforcement authorities that havelaw enforcement activities from other installations that partici-

22. 1d. at 439 n.2. The appellant did not assert that the prosecutor knowingly withheld favorable evidence from the defensgtettem ttiwicounsel who pros-
ecuted the case also advised the military police investigator on the tire-slashing incident before the military polibe ti@sskhshing investigatiorid. at 438-
39. The trial counsel submitted an affidavit that stated the tire-slashing incident occurred more than a month befofeHR®@ kvesuld be a witness against PFC
Williams, and he did not remember the tire-slashing incidkht.

23. Id.

24. Seeid. at 440. See alsdMiCM, supranote 7, R.C.M. 701(a)(6).

25. 373 U.S. 83 (1963).

26. 514 U.S. 419 (1995).

27. 1d. at 437.

28. Williams, 50 M.J. at 440. The court scolded the appellant for failing to provide any evidence showing the undisclosed knife lddsaoedmen used in the
assault.ld. at 441-42.

29. Id. at 440.
30. Id. at 443.
31. Id. at 441.

32. Id. See, e.gUnited States v. Simmons, 38 M.J. 376 (C.M.A. 1993)Simmonsthe trial counsel failed to disclose statements by a key government witness
which were contained in a polygraph examination report in the Criminal Investigation Command (CIDRj) file.

33. Williams, 50 M.J. at 441see, e.g.United States v. Romano, 46 M.J. 269 (1997); United States v. Hankins, 872 F. Supp. 170, 1724®'dN.8,F.3d 897
(3d. Cir. 1995).

34. Williams, 50 M.J. at 441.See, e.gUnited States v. Green, 37 M.J. 88 (C.M.A. 1993)Giaen the trial counsel failed to disclose an Article 15 imposed on a
government witness after the defense requested “[a]ny record of prior conviction, and/or nonjudicial punishment of atippriteess.” Id. at 89.

35. Williams, 50 M.J. at 443.

36.
We are . . . concerned with Captain B'’s views on disclosure based on his testimony that, ‘I can’t be held to a duty’tewdisiesen a CID
case file to the defense ‘if | don’t have knowledge of it.” We believe that Captain B'’s failure to immediately provide 88& Blsatwo
statements to the defense team when he became aware of them and his attitude about his duty to seek out and disclose €ildease i
file to the defense are the type of conduct condemned by the Court of Military Appeals . . . we find that Captain B's@tieaqpisplish his
duty in this regard were especially careless and an example not to be followed by other trial counsel.

United States v. Kinzer, 39 M.J. 559 (A.C.M.R. 1994).
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pated in the investigatiof. If the government plans to use evi- tor’s duty to search for evidence favorable to the accused in the

dence examined at a forensics laboratory, then the trial counsdiles of entities closely aligned with the prosecution.

must review the files of the laboratofy.If a civilian law

enforcement agency participated in the investigation, trial  Williamsis an important case for defense counsel because

counsel should inspect the law enforcement agency’s files agiefense counsel can affect the scope of the trial counsel’s duty

well. of due diligence’ Defense counsel should not interpréti-

iamsas a license to burden trial counsel with the review of

Files maintained by an entity “closely aligned with the pros- clearly unrelated files. However, the CAAF did not address the

ecution” would certainly include files maintained by a trial issue of what showing of relevance, if any, the defense must

counsel prosecuting a co-accusetddowever, due diligence  make to trigger the duty for the trial counsel to review a'file.

may require more. IWilliams the CAAF citedUnited States =~ The CAAF focused on the specificity of the request:

v. Hankins*®as legal support for the requirement to review files

maintained by an entity closely aligned with the prosecution. In The prosecutor’s obligation under Article 46
Hankins the prosecutor failed to disclose statements made by a is to remove obstacles to defense access to
government witness in an affidavit pertaining to an assets for- information and to provide such other assis-
feiture proceeding which contradicted statements made by the tance as maybe [sic] needed to ensure that the
witness in a statement to a Drug Enforcement Agency dgent. defense has an equal opportunity to obtain
The district court held that the prosecuting assistant U.S. attor- evidence. . . . With respect to files not related
ney had a duty to review the assets forfeiture file maintained by to the investigation of the matter that is the
another assistant U.S. attorn®y.The court reasoned, subject of the prosecution, there is no readily
“[clertainly the civil division of the United States Attorney’s identifiable standard as to how extensive a
Office is ‘closely aligned with’ the criminal division of the review must be conducted by the prosecutor
United States Attorney’s Officeé® If we apply this criminal in the preparation of a case. The defense
division-civil division template to a staff judge advocate’s need for such files is likely to vary signifi-
office, the duty of due diligence may affect files maintained by cantly from case to case, and the defense is
the “civil divisions” of a staff judge advocate’s office, including likely to be in the best position to know what
relevant Article 139 claim&, Article 138 complaint$ reports matters outside the investigative files may be
of survey!® and, possibly, other files. Trial counsel will have to of significance. The Article 46 interest in
rely on future cases to further define the extent of the prosecu- equal opportunity of the defense to obtain

such information can be protected adequately

37. United States v. Bryan, 868 F.2d 1032 (9th Cir. 1989). The Ninth Circuit reversed the district court, which limit8dAkterdey’s discovery responsibilities
to information within the District of Oregon. “As with [Federal] Rule [of Criminal Procedure] 16(a)(1)(C)’s definition afngoset, we see no reason why the
prosecutor’s obligation und@&rady should stop at the border of the districtd’ at 1037.

38. SeeUnited States v. Sebring, 44 M.J. 805 (N.M. Ct. Crim. App. 1996). The trial counsel failed to disclose reports of qualiipngpettions, which indicated
problems with testing at the laboratory that tested Sebring’s urine sample. “[T]he trial counsel's obligation to sea@talite fvidence known to others acting
on the Government's behalf in the case extends to a laboratory that conducts tests to determine the presence of alestamotledaithe Governmentd. at 808.

39. United States v. Romano, 46 M.J. 269 (1997)Rdmangthe trial counsel failed to disclose statements made by a government witness at the Article 32 inves-
tigation of a co-accused which contradicted her in-court testimony against Rotdano.

40. 872 F. Supp. 170, 172 (D.N.&jf'd, 61 F.3d 897 (3d. Cir. 1995).
41. Id. at 172.

42. 1d. at 173.

43. 1d.

44, Article 139 gives soldiers a means of redress for willful damage to property or the wrongful taking of property byadiethed €MJ art. 139 (LEXIS 2000);
see alsdJ.S. DeF'T oF ARMY, ReG. 27-20, lEcAL SERrvicEs CLaivs, ch. 9 (31 Dec. 1997).

45. Article 138 gives a soldier who feels he has been wronged by his commanding officer a mechanism to complain abouhthe @iblart. 138see alsdJ.S.
DeP 1 oF ArRMY, REG. 27-10, LEGAL SERvICES MILITARY JusTicg, ch. 20 (20 Aug. 1999).

46. U.S. P T oF ARMY, REG. 735-5, ROPERTY ACCOUNTABILITY: POLICIES AND PROCEDURESFOR PROPERTY ACCOUNTABILITY, ch. 13 (31 Jan. 1998).

47. “In short, the parameters of the review that must be undertaken outside the prosecutor’s own files will depend irutarycpagion the relationship of the
other governmental entity to the prosecution and the nature of the defense discovery request.” United States v. WilliamdS& @41 (1999).

48. Id. at 443 n.7.
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be [sic] requiring the defense to provide a covery. In one case, the trial judge inspected the disputed infor-

reasonable degree of specificity as to the mation in camera; in the other cases, the judges did not. These
entities, the types of records, and the types of cases are interesting when trying to determine what a defense
information that are the subject of the counsel must do or show to get the trial judge to review the dis-
request? puted evidence in camera@he in cameraspection is one tool

the military judge has to regulate discovétyiowever, the
Defense counsel should aggressively use the discovery procesRules for Courts-Martial do not offer military judges any guid-
including the trial counsel’s duty of due diligence, by making ance on how or when to conduct these reviéws.
specific, good-faith requests for information and evidence to
prepare the best possible defense for their clients. In United States v. Abranisthe court-martial convicted the
accused of, among other things, pandering and soliciting
Often the defense will request access to files that containanother to engage in prostitutiohe defense requested the
sensitive informatio® Trial judges have to balance the pri- entire military record for the government’s witness on the pan-
vacy concerns of witnesses against the rights of the accusediering and solicitation specifications. The government agreed
Witnesses have an interest in keeping their private lives privatego turn over documents from the witness’s military record
and victims do not deserve to be traumatized a second time byelated to her performance as a prostitute. The defense counsel
the trial process. On the other hand, the accused is entitled tinsisted he needed to see her entire record to determine if there
exculpatory evidence and information which the defense canwas anything else in the record which he could use to impeach
use to impeach government witnes¥e#\ military judge has  the witness$’ The military judge ruled that the defense had not
broad discretion when regulating discovery. A judge may pre-made a showing that the information in the witness'’s file would
scribe the time, place, and manner for disco¥ed.judge can be relevant or necessary to the defense. The judge ruled there
also issue protective and other appropriate ofde@ne judi- was no basis to order the government to produce the records to
cial tool for regulating discovery is the in camera review. the defense, but the military judge reviewed the records in cam-
era%® The precise issue ilsbramswas the failure of the judge
to seal the records he reviewed in camera and attach them to the
In Camera Review record of trial. The CAAF remanded the case to the Navy court
with an order to produce the records reviewed in camera for
This year's cases focus on the military judge’s authority to appellate review?
review disputed discovery materials in camefléghe cases
involve in cameranspections of information requested during The interesting thing aboudtbramsis that the trial judge
discovery by the defense but not produced by the governmentdecided to conduct the in camera review even though the
In these cases the defense then made a motion to compel disdefense counsel had not made any kind of threshold showing

49. I|d. at 442-43.

50. See, e.gPennsylvania v. Ritchie, 480 U.S. 39 (1987). In this case the defendant was accused of child abuse by his daughtedait® dighter was
interviewed by Child Youth Services. Because of privacy concerns, the government opposed an unsupervised search byahtheefenfiéential files of the
child welfare agency in order to discover exculpatory information. The trial judge did not conduct an in camera inspéetictofds. The Court remanded the
case to have the trial court review the file in camera to determine if it contained evidence favorable to the defenset hEthe ‘Gtha defendant] is entitled to have
the C[hild] Y[outh] S[ervices] file reviewed by the trial court to determine whether it contains information that probablhaweithanged the outcome of his trial.”
Id. at 59-61.

51. SeeUnited States v. Bagley, 473 U.S. 667 (1985).

52. MCM, supranote 7, R.C.M. 701(g)(1).

53. 1d. R.C.M. 701(g)(2).

54. United States v. Abrams, 50 M.J. 361, 363 (1999) (recognizing the power of the judge to review evidence in cameenkalatrdeebetween the accused’s
right to a fair trial and government confidentiality consideratiosesg; alstMCM, supranote 7, R.C.M. 703(f)(4)(C).

55. The only guidance on in camenapections in th&1CM is contained in MRE 505 (Classified Information) and MRE 506 (Government Information Other than
Classified Information). These rules allow the government to request the in ¢aspetion and provide the judge a clear standard for when evidence falling within
these privileges must be disclosed. MGMpranote 7, M.. R. B/ip. 505, 506.

56. 50 M.J. 361 (1999).

57. The defense proffered that the witness had been to therapy prior to enlisting in thé&dNaiv§62.

58. Id.

59. Id. at 364.
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that what may be in there would be necessary and relevant ta redacted version of a physical profile, but was otherwise
the defense® Rule for Courts-Martial 703(f) states the denied access to the records. The trial judge denied the trial
defense is entitled to have evidence produced by the governeounsel’s motion to perform an in cameaeview of the
ment if the defense can show the evidence is relevant and neaecords®’
essary! The discovery rules do not specify the showing, if any,
required of the defense counsel to entitle the defense to an in  The Army court found that the trial judge did not abuse his
camera review? discretion by denying the trial counsel unfettered access to the
records®® Beyond the unfavorable letter and the profile, the
In United States v. Sanch&zhe government charged the defense could not show the relevance or necessity of the
accused with fraternization and adultery. The defense asked theequested records. However, the Army court found that the
trial judge to compel production of all documents concerning military judge erred by relying on the representations of the trial
an investigation into the complaining witness’s allegations counsel as to what was in the requested records and not inspect-
against a senior noncommissioned officer. The defenseing them for himself® The Army court did not grant relief or
believed that the officer who investigated the allegations con-return the record to the military judge to conduct the inspection
cluded the witness was not credible. The trial judge denied thebecause they found no prejudice to the acctfsed.
defense motion to compel discovétyThe Air Force court, in
an earlier order, had ordered the government to provide a copy In all three of these cases, the defense was unable to make a
of the report for an in camera inspection. The Air Force courtshowing of relevance or necessity for access to the records
reviewed the records and did not find any information favorable being sought! In one of the cases, the trial judge conducted an
to the defensg. in camera inspection anyway. In the two cases where the trial
judge did not perform an in camera review, the appellate courts
The interesting part of this case is that the trial judge deniedfound that the trial judges abused their discretion. However, the
the motion to compel discovery, implying the defense did not cases do not set a standard that judges can apply in deciding
show the materials were relevant and necessary to the defensehen they should review records in camera. The only lessons
However, unlike the trial judge iAbrams the trial judge did from SancheandKelly are based on the facts of the case. In
not conduct an in cameraspection. Although the appellate Sanchezthe defense made a “hypothetical” showing of rele-
court found error, the court did not specify a standard for whenvance: if the investigating officer found her incredible, then the
a judge should conduct an in camera review. records might contain evidence favorable to the defén$be
lesson fronKelly may be the military judge must conduct an in
In United States v. Kelf§ the court-martial convicted the camera inspection where the defense counsel questions the trial
accused of larceny and communicating a threat. The defenseounsel’s representation of what is in the file.
counsel requested disclosure of the personnel and medical
records of the person to whom the accused allegedly communi- One benefit of conducting an in camera review is that the
cated the threat. The defense received an unfavorable letter arjddge inspects the requested records for evidence favorable to

60. Id. at 362.
61. MCM,supranote 7, R.C.M. 703(f).

62. But seePennsylvania v. Ritchie, 480 U.S. 39, 55-61 (1987) (holding that the defendant is entitled to have confidential filed imsp@oéea without a showing
of relevance or necessity and suggesting denial of an in camera inspection may violate the Due Process Clause and theRCocegslStiause).

63. 50 M.J. 506 (A.F. Ct. Crim. App. 1999).

64. Id. at 508-09.

65. Id. at 509.

66. United States v. Kelly, No. 9600774, 1999 CCA LEXIS 332 (Army Ct. Crim. App. Sept. 29, 1999).

67. The trial counsel requested an in caniespection and the defense counsel initially opposed it. The defense counsel later withdrew her.olgjeati@a*5.

68. Id. at *8.

69. Id. at *8-*9.

70. 1d. at *10. See infranote 158 and accompanying text for further discussion of this case.

71. If the defense counsel requests production of a piece of evidence, provides a description of the item, its locatitodiamdacuscan show the evidence is
relevant and necessary, the defense is entitled to have the piece of evidence produced by the governmenpranaid,7, R.C.M. 703(f)(3). Since the defense

counsel could not demonstrate the relevance of the evidence in these cases, the issue becomes whether the defersiipentitlechiave the court inspect, the
requested files absent any showing of relevance.
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the accused and can eliminate potenBahdy violations. Undisclosed evidence is material “if there is a reasonable prob-
When the defense specifically requests the government to proability that, had the evidence been disclosed to the defense, the
duce or inspect certain files, the trial counsel’s duty of due dil- result of the proceeding would have been differéhtNMost
igence arise&. If neither the trial counsel nor the trial judge recently, the Court imposed a duty on prosecutors to learn of
inspect a specifically requested record, and the record containfavorable information known to others acting on the prosecu-
evidence favorable to the accused, the result couldBrady tion’s behalf, including the polic&. In Strickler, the Court
violation. If the trial counsel inspects a requested record andfocused again on the meaning of “material.”
the trial counsel is unsure whether a document should be dis-
closed to the defense and the witness does not want the docu- Tommy D. Strickler was convicted of abducting, robbing,
ment disclosed, the trial counsel can ask the court to review thend murdering Leanne Whitlock on 5 January 1990. Strickler
document in camera. By reviewing the requested files, thewas sentenced to ded&thln a separate trial, Ronald Henderson,
judge can eliminate potentiBradyissues. Strickler’s co-defendant, was convicted of first degree murder,
a non-capital offens&.

Brady Evidence At trial, a key government witness, Anne Stoltzfus,
described Whitlock’s abduction at a shopping mall in Harrison-

This year the United States Supreme Court decadeckler burg, Virginia. Stoltzfus testified that she had seen Strickler,
v. Greeng® an important case building on tiBrady v. Henderson, and a blonde girl together several times inside the
Maryland’® line of cases. IBrady the Supreme Court held mall before the abduction. She described the abduction in vivid
that the suppression by the government of evidence favorabléletail. Stoltzfus testified that as she was leaving the mall park-
to the defense, upon request by the defense, violated Due Prdng lot to go to another store, she saw Strickler get into Whit-
cess if the undisclosed evidence is material either to guilt or tolock’s car, beat her, summon his friends into the car, and then
punishment? Later, the Court held that this duty to disclose force Whitlock to drive away. On 13 January 1990, police dis-
applies even without a defense request for disco¥efhe ~ covered Whitlock's dead bod.
Court later expanded the meaning of evidence favorable to the

accused to include impeachment evidence in addition to excul-  After trial, the defense discovered notes taken by the police
patory evidencé The Court also defined the term “material.” detective who interviewed Stoltzfus before trial as well as sev-

72. Cf. United States v. Briggs, 48 M.J. 143 (1998) (holding that the denial of a defense request for a rape victim’s completecnediiaas not an abuse of
discretion where the defense was unable to point to any possibility that there was exculpatory material contained witmmstheedical records); United States
v. Reece, v. Reece, 25 M.J. 93 (C.M.A. 1987) (holding that the military judge should have conducted an in camera ingipesictinmos treatment and disciplinary
records where the defense counsel made as specific a showing of relevance as possible, given that he was denied adl doceswetus).

73. The court irkelly framed the issue as “whether a defense counsel is entitled to inspect the official personnel file of a victim when thdistoststhe gov-
ernment’s response to a discovery request, with or without a showing that the file contains material relevant and n¢fvestfgnt® case.” The court found the
“military judge erred by ‘relying upon a judicial determination by government counsel,’ rather than inspecting the soygitsafieel records in camera and mak-
ing his own decision on the need to furnish defense additional documentation.” United States v. Kelly, No. 9600774 19991€332|_&t *7 (Army Ct. Crim.
App. Sept. 29 1999).

74. See supranotes 31-34 and accompanying text.

75. 119 S. Ct. 1936 (1999).

76. 373 U.S. 83 (1963).

77. 1d. at 87.

78. United States v. Agurs, 427 U.S. 97, 107 (1976).

79. United States v. Bagley, 473 U.S. 667, 676 (1985).

80. Id. at682. In cases involving knowing use of perjured testimony by a prosecutor, the undisclosed evidence is materiahantéssltdseire is harmless beyond
a reasonable doubtd. at 680.

81. Kyles v. Whitley, 514 U.S. 419, 437 (1995).

82. Strickler, 119 S. Ct. at 1941.

83. Id.

84. Id. at 1943-44. Ms. Whitlock apparently suffered a horrible death. Forensic evidence indicated she died of multiple bhjotitsde the head. A sixty-

nine pound rock, speckled with blood, was found near her body. The location of the rock and the blood on it suggesathasedkminflict the blunt force trauma
that killed her.Id. at 1942.
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eral letters written by Stoltzfus to the detective. These materi-spent several hours with Whitlock’s boyfriend looking at recent
als were not disclosed to the defense before trialhe photographs of Whitlock. Stoltzfus could not identify the vic-
undisclosed documents cast serious doubt on the confident tesim during her first interview with police two weeks after the
timony Stoltzfus presented at trial. abduction, but she could identify Ms. Whitlock at tffal.

At trial, Stoltzfus identified Strickler as the person who beat  In contrast to her vivid, confident testimony, another undis-
and abducted Whitlock in the mall parking lot. When asked if closed letter from Stoltzfus to the detective thanked the detec-
pretrial publicity influenced her identification, Stoltzfus confi- tive for his patience with her muddled memories. The letter
dently said “absolutely nof® Stoltzfus said she had an excep- also stated that if another student had not called the police, she
tionally good memory and had no doubt about her would have never made “any of the associations that you helped
identification. She said that Strickler had made an emotionalme make.*
impression on her and that she paid attenfiohe undis-
closed documents indicated that Stoltzfus had not remembered The Court followed the classBradyanalysis. ABradyvio-
being at the mall that day, but that her daughter had helped tdation has three elements: the undisclosed evidence must be
jog her memory. The documents indicated her memory wasfavorable to the accused, either because it is exculpatory or
vague and uncertain. A letter from Stoltzfus indicated she wasimpeaching; the evidence must have been suppressed by the
not paying attention to what she observed. ‘| totally wrote this state; and the defendant must be prejudited.defendant is
off as a trivial episode of college kids carrying on and pro- prejudiced if the undisclosed evidence is material to either the
ceeded with my own full-time college load at JJames] M[adi- issue of guilt or sentené&.In Strickler, there was no doubt that
son] U[niversity].”®® Moreover, an undisclosed summary of the the undisclosed evidence was favorable to the defendant and
detective’s notes of his interviews with Stoltzfus indicated that that the police suppressed‘itThe outcome depended on mate-
two weeks after the abduction she was not sure if she couldiality.
identify the two males involved in the abductfn.

The Court first announced a standard for determining

At trial, Stoltzfus identified the victim, Ms. Whitlock, from  whether undisclosed evidence was material in cases not involv-
a photograph. Stoltzfus described Whitlock as a college kiding prosecutorial misconddein United States v. Baglé§.If
who was singing and happy. Stoltzfus even described her clothprosecutorial misconduct is not involved, undisclosed evidence
ing. One undisclosed document indicated that during the firstis material “only if there is a reasonable probability that, had the
interview between the detective and Stoltzfus two weeks afterevidence been disclosed to the defense, the result of the pro-
the abduction, Stoltzfus could not identify the victim. A later ceeding would have been differeft.A reasonable probability
note from Stoltzfus to the detective indicated that Stoltzfus

85. The appellant claimed that eight documents were not disclosed. The prosecutor maintained that three of the documdnissfilgevenen he allowed the
defense counsel open access to his file. The Court did not resolve this discrépaatc$945 n.11.

86. Id. at 1944,
87. Id.

88. Id. at 1944-45.
89. Id.

90. Id. at 1944-45.
91. Id. at 1945.
92. Id. at 1948.

93. “[T]he Court treats the prejudice enquiry as synonymous with the materiality determinatioBratyev. Maryland’ 1d. at 1956 n.2. (Souter, J., concurring in
part and dissenting in part).

94. Strickler, 119 S. Ct. at 1948. A lack of bad faith on the part of the prosecutor is immaBeadi; 373 U.S. at 87. A prosecutor is responsible for any favorable
evidence in the possession of any governmental agency working on the case, including the police. United States v. K$le4191437 (1995). In this case, the
non-disclosure may have resulted from the fact that crime occurred and was investigated in one county but the prosecatoefrooniaty tried the cas8trickler,

119 S. Ct. at 1945 n.12.

95. In a case involving knowing use of perjured testimony, the “fact that the testimony is perjured is considered matefalurelasdisclose it would be harmless
beyond a reasonable doubt.” United States v. Bagley, 473 U.S. 669, 680 (%885p.gGiglio v. United States, 405 U.S. 150 (1972); Napue v. lllinois, 360 U.S.
264 (1959); Mooney v. Holohan, 294 U.S. 103 (1935).

96. 473 U.S. 667 (1985).
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is “a probability sufficient to undermine confidence in the out- fus’ testimony might have produced a differ-
come.’® ent result, either at the guilt or sentencing
phases. . . . [Hlowever, petitioner’s burden is
to establish a reasonalgmbability of a dif-
ferent result®

After exhausting his appeals in the state courts, Strickler
filed a federal habeas corpus petition in the federal district court
for the Eastern District of Virgini&. The district court con-
cluded that without the powerful trial testimony of Stoltzfus, In Kyles the Court emphasized that “the question is not
the jury may have believed Henderson was the ringleademwhether the defendant would more likely than not have
behind Whitlock’s murder. The district court found the undis- received a different verdict with the evidence, but whether in its
closed documents were material because there was a reasonal@bsence he received a fair trial, understood as a trial resulting in
probability of a different result at trial if the undisclosed evi- a verdict worthy of confidencé® “The question is whether
dence had been disclosed to the defense. The district court redhe favorable evidence could reasonably be taken to put the
soned that without Stoltzfus’s testimony, there was a reasonabl&vhole case in such a different light as to undermine confidence
probability that the jury may have convicted Strickler of first in the verdict.”%® The Supreme Court found the verdict and
degree murder, a noncapital offense, and not capital mdtder. sentence worthy of confidence based on the modicum of differ-

ence between a “reasonable possibility” and a “reasonable

The Fourth Circuit Court of Appeals reversed the district probability.™0®
court’s decision. The Fourth Circuit Court of Appeals con-
cluded the undisclosed evidence was not material because the Justice Souter wrote a separate opinion concurring in part
record contained ample evidence of guilt independent of Stoltz-and dissenting in palt’ Justice Souter agreed that Strickler
fus’s testimony. The court found the verdict and sentence wor-failed to show that the undisclosed evidence was material to
thy of confidence because even without Stoltzfus’s testimony,Strickler’'s conviction for capital murder; however, Justice
the evidence supported the jury’s finding of guilt to capital mur- Souter believed that Strickler demonstrated that the undisclosed
der as well as the special findings of vileness and future dangerevidence was material to Strickler’s sentence.
ousness that warranted the sentence to d&ath.

[T]he prejudice enquiry does not stop at the

The Supreme Court disagreed with both lower courts. The
Supreme Court found that the Fourth Circuit applied the wrong
standard. The test for materiality is not “whether, after dis-
counting the inculpatory evidence in light of the undisclosed
evidence, the remaining evidence is sufficient to support the
jury’s conclusions.*? The Court disagreed with the district
court’s finding of a reasonable probability of a different result
at trial.

The District Court was surely correct that
there is a reasonabpmssibilitythat either a
total, or just a substantial, discount of Stoltz-

conviction but goes to each step of the sen-
tencing process: the jury's consideration of
aggravating, death-qualifying facts, the
jury’s discretionary recommendation of a
death sentence if it finds the requisite aggra-
vating factors, and the judge’s discretionary
decision to follow the jury’s recommenda-
tion. . . . It is with respect to the penultimate
step in determining the sentence that | think
Strickler carried his burden. | believe there is
a reasonable probability (which | take to
mean a significant possibility) that disclosure

97. Id. at 682.

98. Id.

99. Strickler, 119 S. Ct. at 1946.

100. Id. at 1953.

101. Id. at 1952.

102. Id.

103. Id. at 1953.

104. United States v. Kyles, 514 U.S. 419, 434 (1995).
105. Strickler, 119 S. Ct. at 1952Kyles 514 U.S. at 435.

106. Strickler was executed on 21 July 19%%udent's Murderer Executed; Governor, U.S. Supreme Court Reject Last-Minute AppealdosT, July 22, 1999,
at B8.

107. Strickler, 119 S. Ct. at 1955. Justice Kennedy joined Justice Souter.
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of the Stoltzfus materials would have led the request for discovery and favorable information is not dis-
jury to recommend life, not deatfs. closed!®

Justice Souter’s opinion criticized the majority for using “the ~ The Court inAgursnever stated a specific standard for mate-
unfortunate phrasing of the shorthand versi¥gf theBagley riality for the second and third categories. The Court ruminated
standard. about what the standard should be, but at the end of the opinion
all we know is what the standard is not. The Court rejected the
Justice Souter objected to the Court’'s use of “the familiar, standard that applies to motions for a new trial based on newly
and perhaps familiarly deceptive, formulation [of the test for discovered evidencé® The Court reasoned that the standard
materiality]: whether there is a ‘reasonable probability’ of a for materiality should be less demanding on the defendant than
different outcome if the evidence withheld had been dis- the burden of demonstrating that newly discovered evidence
closed.™®® Justice Souter proposed substituting “substantial probably would have resulted in acquittal.
possibility” for the phrase “reasonable probability” in the short-

hand formulation. Use of the phrase reasonable probability If the standard applied to the usual motion for
“raises an unjustifiable risk of misleading courts into treating it a new trial based on newly discovered evi-
as akin to the more demanding standard, ‘more likely than dence were the same when the evidence was
not.””11t Clearly, a defendant does not have to show that a dif- in the State’s possession as when it was found
ferent outcome is more likely than not in order to show materi- in a neutral source, there would be no special
ality for aBradyviolation 12 significance to the prosecutor’s obligation to

serve the cause of justi€é.

Justice Souter traced the evolution of Bagleystandard to
make his pointBradyitself did not define the term “material.” On the other hand, the Court determined that the standard is
The first case to attempt to define materiality in the context of more demanding on the defendant than the usual harmless error
aBradyviolation wasUnited States v. Agut$® Agursdefined analysis because the Court “rejected the suggestion that the
three situations which could constitut®eady violation. The prosecutor has a constitutional duty routinely to deliver his
first was the knowing use of perjured testimony by a prosecutor.entire file to defense counsél? After Agursthe defendant
The Court noted that a conviction based on perjured testimonymust show more than a “reasonable possibility” of a different
“must be set aside if there is any reasonable likelihood that theesult at trial, but the defendant does not have to show that the
false testimony could have affected the judgment of the jtfry.” undisclosed evidence probably would have resulted in acquit-
Agurs like Strickler, did not involve perjured testimony. The tal. The Court did not have to settle on a standarigiors
second category consists of cases where the defense makesbacause they found the nondisclosure to be harmless beyond a
specific discovery request and the prosecutor fails to discloseeasonable doubt®
evidence favorable to the accused. The third category consists
of cases where the defense makes a general request or no

108. Id. at 1956.

109. Id.

110. Id.

111. Id.

112. See infranote 116 and accompanying text (discussing the burden on an appellant to esBudaldshviolation).
113. 427 U.S. 97 (1976).

114. Id. at 103. This is the harmless beyond a reasonable doubt analysis.

115. Id. at 103-06. Thé&trickleropinion did not mention a defense request for discovery. The opinion discussed the prosecutor’s open file discovédy atolicy.
1945 n.11. Strickler's defense counsel may not have submitted a discovery r&guielster appears to be a “no request” case.

116. “[T]he defendant should not have to satisfy the severe burden of demonstrating that newly discovered evidence prabhbiyewesliited in acquittal.”
Agurs 427 U.S. at 111SeeMCM, supranote 7, R.C.M. 1210(f).

117. Agurs 427 U.S. at 111.

118. Id. The harmless error analysis determines if a trial error is harmless beyond a reasonable doubt. “Harmless beyond a cedmbnad@sithere is no
reasonable possibilitthat the trial error contributed to the verdi&eeBrecht v. Abrahamson, 507 U.S. 619 (1993). Some formulations use the nelassmeable
likelihood Agurs 427 U.S. at 103. “Reasonable possibility” and “reasonable likelihood” are synony8tadukler, 119 S. Ct. at 1957.

119. Agurs,427 U.S. at 114.
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The shorthand “reasonable probability” formulation first Justice Souter would have vacated the sentence because the
appeared itUnited States v. Baglés’. Bagleydecided the issue  undisclosed evidence raised a significant possibility of a differ-
left open inAgurs the standard for materiality when the pros- ent sentence. Justice Souter made two points about Anne
ecutor fails to disclose evidence favorable to the accised. Stoltzfus’s testimony. First, her testimony identified Strickler
“The evidence is material only if there is a reasonable probabil-as the ringleader. The evidence of the brutal nature of the crime
ity that, had the evidence been disclosed to the defense, thtmust surely have been complemented by a certainty that with-
result of the proceeding would have been different. A ‘reason-out Strickler there would have been no abduction and no ensu-
able probability’ is a probability sufficient to undermine confi- ing murder.??® Stoltzfus alone described Strickler as the
dence in the outcomé? The Court inBagleyborrowed the instigatort?® Second, Stoltzfus’s testimony presented a grip-
phrase “reasonable probability” froBtrickland v. Washing-  ping story. Justice Souter emphasized that the story format is a
ton1?® Justice Souter pointed out ti&tticklandbased its for- powerful key to juror decision-making. The power of Stoltz-
mulation on two casesgursandUnited States v. Valenzuela- fus’s testimony came not only from the content of her testimony
Bernal'?* NeitherAgursnor Valenzuela-Bernalised the but also in the confident, compelling manner in which she pre-
phrase reasonable probability, but both used reasonable likelisented it*® The undisclosed evidence would have exposed
hood!% Stoltzfus's memory as uncertain and vague. Her memory was,

in part, reconstructed by conversations with the police and the

The review of the circuitous path by which the Court victim’s boyfriend. Aninformed cross-examination could have
adopted the “reasonable probability” standardBiady viola- annihilated her testimony. Without the vivid picture of Strick-
tions brought Justice Souter to three conclusions. First, “reader as the dominate aggressor, at least one juror may have hesi-
sonable likelihood” and “reasonable probability” are distinct tated to impose the death penalty. Justice Souter noted that
levels of confidence in the validity of a trial result. Second, the would have been all it took to change the relStilt.
gap between “more likely than not” and “reasonable probabil-
ity” is greater than the gap between “reasonable likelihood” and  Stricklerillustrates that the standard for materiality is hard to
“reasonable probability.” Finally, because of the larger gap, thedefine with precision. The facts Birickler illustrate that the
Court should not use “reasonable probability” because it “is government can fail to disclose compelling impeachment evi-
naturally read as the cognate of ‘probably’ and thus confuseddence which is crucial to the defense without committing a con-
with ‘more likely than not.”®26 Justice Souter proposed stitutional error. This case will help counsel understand the
describing théBrady materiality standard as a “significant pos- three components of Brady violation and the application of
sibility” of a different result?” the Bagleymateriality standard. The most salient point of

Strickleris a fine one: there is a difference between a reason-
able possibility and a reasonable probability. Although the

120. 473 U.S. 667 (1985).

121. The Court prescribes the same test for both the second and third categories dafinesl ifihe test announced Bagleyis “sufficiently flexible to cover the

‘no request,” ‘general request,” and ‘specific request’ cases of prosecutorial failure to disclose evidence favorableuseth&ldcat 682. But sedUnited States

v. Hart, 29 M.J. 407 (C.M.A. 1990). The military courts afford accused soldiers more protection based on Article 46, UGE:prosecutorial misconduct is
present or where the Government fails to disclose information pursuant to a specific discovery request, the evidencasidifee cmaterial unless failure to
disclose’ can be demonstrated to ‘be harmless beyond a reasonable ddabt.29 M.J. at 410see alsdJnited States v. Green, 37 M.J. 88 (1993); United States
v. Stone, 37 M.J. 558 (A.C.M.R. 1993) (nondisclosure harmless beyond a reasonable doubt).

122. Bagley 473 U.S. at 682.

123. 466 U.S. 668 (1984) (describing the level of prejudice needed to establish a claim of ineffective assistance of counsel).

124. 458 U.S. 858 (1982) (holding that sanctions against the government for deporting potential defense witnesses wete ibfieoprias geasonable likeli-
hoodthat the lost testimony could have affected the outcome (emphasis added)).

125. United States v. Agurs, 427 U.S. 97, 103 (195&3Valenzuela-Berna58 U.S. at 873-74. “Reasonable possibility” and “reasonable likelihood” are synony-
mous. United States v. Strickler, 119 S. Ct. 1936, 1957 (1999).

126. Strickler, 119 S. Ct. at 1957.
127. Id.

128. Id. at 1960.

129. Id. at 1959.

130. Id.

131. Id.

APRIL 2000 THE ARMY LAWYER « DA PAM 27-50-329 48



court struggled to describe the difference, the iota of difference A Bradyviolation has three componenits.Here, the judge
between these two standards made the difference in this casedid not disclose evidence favorable to the accused to the
defense. The issue in the case was whether the undisclosed evi-
The onlyBradycase the CAAF decided in 1999 wasited dence was material. The standard for materiality depends on
States v. Morri$®? Lance Corporal (LCpl) Morris was charged the specificity of the defense’s discovery reqid&stn United
with false official statement and indecent assault. The allegedStates v. Hart® the military courts found additional protection
victim of the indecent assault was a female cook who workedfor accused soldiers based on Article 46, UGN I he CAAF
with LCpl Morris. Both LCpl Morris and the alleged victim appears to have applied the proper standard in its materiality
described a relationship that was very close. Lance Corporabtietermination. The court’s convoluted approach makes it hard
Morris contended that the relationship had a romantic and sexto tell whether the court’s analysis was stealthful or accidental.
ual component, which the alleged victim derf&d.
Morris is a confusing opinion because the court did not ana-
The alleged indecent assault occurred in the barracks roomyze the case using thigagley-Hartformulation. UndeBag-
of the alleged victim. The alleged victim’s testimony and LCpl ley, the test for materiality is whether there is a reasonable
Morris’s pretrial statements describe a similar sequence ofprobability of a different result at trial. A reasonable probabil-
events but they disagree about whether the alleged victim conity is “a probability sufficient to undermine confidence in the
sensually participated in the evetits. outcome.™® However,Hart affords service members more
protection than the constitutional minimum “where the govern-
Prior to trial, the defense requested all inpatient and outpa-ment fails to disclose information pursuant to a specific discov-
tient psychological and medical records of the alleged victim. ery request, the evidence will be considered ‘material unless
The government opposed production, and the military judgefailure to disclose’ can be demonstrated to ‘be harmless beyond
conducted an in camera review of the records. The judge disa reasonable doubt!™ The pretrial discovery requestMor-
closed one document that contained a statement which theis specifically identified the records that the defense satght.
alleged victim made to her counselor about the alleged assaultOne would expect the court to find the undisclosed evidence is
The judge determined that the records did not contain any othematerial unless the failure to disclose is harmless beyond a rea-
information material to the defense. After trial, the defense dis-sonable doubt.
covered the records contained records diagnosing the alleged
victim with post traumatic stress disorder (PTSD) and other In Morris, a majority of the court depended Onited States
records describing her as having difficulty controlling her v. Eshalonifor its materiality standard. “Where the defense
impulses. The defense claimed these records were materidtas submitted ‘a general request for exculpatory evidence or
because they related to the alleged victim’s credibility and herinformation’ but no request for any ‘particular item’ of evi-
motive to fabricatés dence or information, failure to disclose evidence ‘is reversible
error only if the omitted evidence creates a reasonable doubt

132. 52 M.J. 193 (1999).

133. Id. at 194-96.

134. The defense counsel’'s opening statement included:
[Blefore I tell you what evidence you are going to hear from the defense and the Government in this case . . . | wamédhmrakealtosolutely
clear. Lance Corporal Morris did kiss Lance Corporal [CM] on the neck, on the cheek, between the breasts. No disputackHendier
breasts as well. No dispute. And he did pull her hand to his erect penis. This is all going to be clear. Not in despatg.is§ue in dispute,
an issue that you're really going to have to focus on during this week is whether he did it against her will and withosemtemdth unlawful
force and violence.

Id. at 197.

135. Id. at 196-97.

136. See supranote 92 and accompanying text (identifying the component8cddy violation).

137. See supranote 121 and accompanying text (discussing the standards for materiality).

138. United States v. Hart, 29 M.J. 407 (C.M.A. 1990).

139. “[W]here prosecutorial misconduct is present or where the government fails to disclose information pursuant to asspeeificréquest, the evidence will
be considered ‘material unless failure to disclose’ can be demonstrated to ‘be harmless beyond a reasonablé. doddio”

140. See supranote 122 and accompanying text.

141. Hart, 29 M.J. at 410see alsdJnited States v. Green, 37 M.J. 88 (1993); United States v. Stone, 37 M.J. 558 (A.C.M.R. 1993).
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that did not otherwise exist™ The court concluded that the appears to be evaluating the evidence of guilt free of the taint
undisclosed evidence did not create a reasonable doubt that dilom the disclosure problem to see if the untainted evidence is
not otherwise exist. The court noted that the accused’s seconsdufficient to sustain the conviction beyond a reasonable doubt.
statement to investigators was inconsistent with the defenseStrickler made clear that this is the wrong approach. The cor-

theory of the case at trial. Based on the entire record, the countect approach is whether “the [undisclosed] favorable evidence
had “no reasonable doubt [about] the validity of the proceed- could reasonably be taken to put the whole case in such a dif-
ings.”* The standard the court applied appears to be the samérent light as to undermine confidence in the verdiét.This

as the harmless beyond a reasonable doubt standard. brings us to the second issue.

Under theBagley-Hartformulation, the court will only Regardless of whether the court’s approach was correct or
apply the harmless beyond a reasonable doubt standard if theot, the court’s conclusion that the accused provided compel-
defense request is a specific request. However, the court chating evidence of guilt is unconvincing. The court points to the
acterized the defense’s discovery request as a general requestccused’s second statement to investigators as compelling evi-
The court did not explain the difference between a specific anddence of guilt> Lance Corporal Morris was tried by a panel
a general requed® It is hard to imagine a request being any of officer and enlisted members who heard this “compelling”
more specific than the one orris.*4 evidence. The members apparently did not find the accused'’s

statement all that compelling; they found him not guilty of the

The court may have applied the correct standard, howeverjndecent assault. The accused was found guilty of the lesser
the court’s analysis raises two related issues. First, did the courincluded offense of assault consummated by a bdtte®ne
commit the same error the Fourth Circuit committe&tinck- would think that if LCpl Morris’s statement was so damning,
ler?%® The Fourth Circuit approached the issue as “whether,the members would have convicted him of the charged offense.
after discounting the inculpatory evidence in light of the undis-
closed evidence, the remaining evidence is sufficient to support In dissent, Judge Effron approached the problem correctly.
the jury's conclusions!® In Morris, the court relied on the He considered the use the defense could have made of the
“compelling evidence of guilt” provided by the accused to find undisclosed evidence to see if the failure to disclose put the case
the error harmless beyond a reasonable dBtbthe court in such a different light as to undermine confidence in the ver-

142. The records the defense requested included:
[A]ll psychological and medical records of the alleged victim in the subject case, to include inpatient and outpatienrecmdisatounseling
records maintained by the Family Service Center at MCAS EI Toro and all other Family Service Centers that rendered asbstieged
victim, and to include the personal notes of the counselors and Doctors and Psychologists who evaluated and/or provittet tieatme
alleged victim.

United States v. Morris, 52 M.J. 193, 196 (1999). The records request was specific enough that when the military judge ardsreckra inspection the trial
counsel was able to produce the recoids.

143. 23 M.J. 12 (1986).

144. Morris, 52 M.J. at 197-98 (citingshalom;j 23 M.J. at 22 (1986), quoting United States v. Agurs, 427 U.S. 97, 112 (1976)). A majority of the court seemed to
think that the defense request was general. The dissent implicitly agreed by appl@ngléystandard for general requesitdorris, 52 M.J. at 198-200.

145. I1d. at 198. If the court means the failure to disclose is reversible error only if the undisclosed evidence creates a peasdnbiyl®f a reasonable doubt,
the court is applying the harmless beyond a reasonable doubt standard. If the court means the failure to disclosesienmeverslplif the defense proves the
undisclosed evidence creates a reasonable doubt, the court is applying a standard that is even more demanding thatetipeateaisitinabtandard.

146. See Agurs427 U.S. at 106. “IBradythe request was specific. It gave the prosecutor notice of exactly what the defense diesired.”

147. See supranote 142 (enumerating the records requested by the defense).

148. See supraote 102 and accompanying text (characterizing the test erroneously applied by the Fourth Circuit Court of Appeals).

149. Strickler v. Greene, 119 S. Ct. 1936, 1952 (1999).

150. United States v. Morris, 52 M.J. 193, 198 (1999).

151. Strickler, 119 S. Ct. at 1952 (quoting Kyles v. Whitl&14 U.S. 419, 435 (1995)).

152. Morris, 52 M.J. at 198. “Appellant provided compelling evidence of his guilt. His second statement totally undermined thehdefgribatt CM consented
to his sexual advancesld.

153. “A special court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of akioificdl statement . . . Appellant
was also charged with indecent assault . . . but he was convicted only of the lesser-included offense of assault consanbaitded Hg. at 194.
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dict. The undisclosed evidence of PTSD would have been veryused the undisclosed evidence to undermine the credibility of

useful to the defense. the alleged victim.
Appellant’s version of the events in CM’s The case boiled down to the accused’s word against the
apartment reflects her abrupt, unexplained, alleged victim’s word. Both had credibility problerits.
and seemingly unexplainable mood Clearly, the members had difficulty believing the alleged victim
change—from sensual and consensual to a completely. If they believed her completely, they would have
sharp demand to stop. Without the PTSD convicted LCpl Morris of indecent assault. However, the mem-
evidence, the members were left to wonder bers must have believed that something happened; they com-
why a supposedly close and intimate friend promised and found LCpl Morris guilty of a lesser included
would suddenly reverse moods in the midst offense. Would the undisclosed information have been enough
of purportedly consensual sexual activity. to cause the members to believe the accused, or to disbelieve
With that information—and with expert testi- the alleged victim? Does the undisclosed favorable evidence
mony explaining PTSD and applying it to the put the whole case in such a different light as to undermine con-
events in the case—the members would have fidence in the verdict? Judge Effron thought so; he presented
had the opportunity to consider a plausible the more persuasive arguméit.
explanation, which they could choose to
accept or reject, for CM’s condu¢t. The Army court decidetnited States v. Ke§f on Brady

grounds. Although the court found that the trial judge abused
Judge Effron noted the undisclosed evidence that the allegedhis discretion in failing to conduct an in camera inspection, the
victim had trouble controlling her impulses would have been court granted no relief because the court found “no reasonable

equally helpful to the defense. probability that the result of trial would have been different in
this case if either the trial defense counsel or military judge had

Similarly, the psychological evidence that inspected SSG N's military personnel fil8®" This is a breath-
CM had “trouble controlling her impulses” taking conclusion given no one had reviewed the disputed
would have provided the court members with record to see if it contained evidence favorable to the accused.
an opportunity to consider a plausible expla-
nation in support of the evidence that CM, The court found a trial error but “mixed apples with
while dating another man, permitted herself oranges.” The result denied the accused any possibility of
to be in a compromising position with appel- receiving relief. Perhaps the proper disposition of this case
lant. The morning after the incident with would be to return the record to the trial judge to conduct the in
appellant, CM’s boyfriend inquired about camera inspection, which the judge should have done in the
marks on her neck, and she initially first place. If it turned out that the record contains evidence
responded that she had been cheating on him, favorable to the accused, the court could conducBtlagly
at which point he became enraged. This analysis knowing the magnitude of the impact of the nondisclo-
information would have set the stage for the sure. If the record contained no evidence favorable to the
members to consider whether CM fabricated accused, the court could be confident in the trial result. The
the allegations of sexual [assault] to assuage court conducted thBrady analysis before it could possibly
the anger of her boyfrient® know whether there wasBrady violation. Moreover, by dis-

posing of this abuse of discretion by findingBradyviolation,
The undisclosed evidence was consistent with the defense’she court is connecting two legal concepts which do not belong
theory of consent. Moreover, the defense counsel could havéogether.

154. 1d. at 199. To believe LCpl Morris’s version, the members would have to believe that the alleged victim was capable ofozbsheaxiat. See idat 196.

155. Id. at 199.

156. The accused had made inconsistent statements to investigators and was convicted of making a false officialldtaaed@96. The alleged victim had
initially told her boyfriend, who noticed marks on her neck that she had been cheating on him. This implies consenscahdesuallhe alleged victim only
claimed LCpl Morris sexually assaulted her after her boyfriend became ddgay. 195.

157. 1d. at 199. The only curious part of Judge Effron’s dissenting opinion is why he treated this discovery request as a geseaald@gi a specific request.
Judge Effron could have reached his decision based on statutory grounds instead of reaching the constitutional issugffréinJbhddereated the request as a
specific request, he would have reached the same result, only he would have held the government to the more demandiey tiadralesasonable doubt standard.

See supranote 138 and accompanying text.

158. No. 9600774, 1999 CCA LEXIS 332 (Army Ct. Crim. App. Sept. 29, 19986 supranote 66 and accompanying text (discussing the court’s conclusion that
the military judge abused his discretion).

159. Id. at *10 (footnote omitted).
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Not only did the court conduct tH&rady analysis prema-  addition to performing th&rady analysis prematurely, the
turely, the court conducted it badly.Bkadyviolation has three  court used the wrong standard for materiality. Of course, using
parts: evidence favorable to the accused, which is not disclosethe correct standard does not eliminate the problem of not
to the defense, and causes prejudice to the ac¢iisEde prej- knowing the contents of the undisclosed favorable evidence.
udice analysis is the materiality determination discussed
above!®! The standard applied to determine materiality =~ The Army court failed to act on the nondisclosure issue the
depends on the specificity of the defense discovery request. [first time the court reviewed this case. The CAAF directed the
the defense made a general request for discovery, the undisArmy court to reconsider whether the trial judge abused his dis-
closed evidence is material if there is a reasonable probabilitycretion by not conducting the in cameewiew!*® The CAAF
of a different result at tridf? If the defense made a specific should return the case again and direct an in camera review of
request, the undisclosed evidence is material unless the failuréhe contested records. If the record contains no evidence favor-
to disclose is harmless beyond a reasonable d&ulbb deter-  able to the accused, then Boady violation occurred. If the
mine materiality “the omission must be evaluated in the contextrecord contains evidence favorable to the accused, then the
of the entire record!® To determine materiality, the court court should determine if the failure to disclose is harmless
must know what the omission or undisclosed evidence is. Inbeyond a reasonable doubt. The Army court may be right, but
this case, the records were not disclosed to the defense, but nmtil someone reviews the records, the court is operating in the
one knows if the records in question contained any evidencedark.
favorable to the accused. Because no one knows what the
favorable evidence is (if any exists) how can the court possibly ~ This year'sBradycases highlight the limitations of language

determine the impact (if any) the nondisclosure would have onto express ideas precisely. 3trickler, a man’s life depended
the trial result? on the difference between a reasonable possibility and a reason-

able probability. Justice Souter’s review of the evolution of the
Citing Bagley the court found “no reasonable probability reasonable probability standard reveals that the difference
that the result of trial would have been differefit."By using between the two standards is small. Morris, the court’s
this standard, the court treated the defense’s request as a geneggiproach in conducting the materiality determination is crucial,
request. The court does not explain why the defense’s requediut it is hard to conceptualize the difference between the
is not a specific request. The defense requested “the personn@pproach the court appli®d and the approach requiréd.
and medical records of SSG K2 How much more specific ~ Kelly demonstrates the peril of applying Bedyanalysis pre-
could the defense counsel have been? The defense requestaturely. All of these nuances make the resolutioBrafly
made clear to the trial counsel what the defense wafitdd. issues unpredictable.

160. See supranote 92 and accompanying text (discussing the componenBraflgviolation).
161. See supranote 93 and accompanying text (discussing the materiality determination).
162. See supranotes 95-97 and accompanying text (discussing the standards for materiality).
163. “[W]here prosecutorial misconduct is present or where the government fails to disclose information pursuant to asspeeificréquest, the evidence will
be considered ‘material unless failure to disclose’ can be demonstrated to ‘be harmless beyond a reasonable doubtatednitetht 29 M.J. 407, 410 (C.M.A.
1990);see alsdJnited States v. Green, 37 M.J. 88 (1993) (Wiss, J., concurring); United States v. Stone, 37 M.J. 558 (A.C.M.R. 1998)¢fmatiaiisclosure to
be harmless beyond a reasonable doubt).
164. United States v. Agurs, 427 U.S. 97, 112 (1976).
165. United States v. Kelly, No. 9600774, 1999 CCA LEXIS 332, at *10 (Army Ct. Crim. App. Sept. 29, 1999).
166. Id. at *3.
167. “In Bradythe request was specific. It gave the prosecutor notice of exactly what the defense daginesi427 U.S. at 106.
168.
On 29 April 1999, the Court of Appeals for the Armed Forces set aside our previous decision, and remanded the casaiperioQaurt
also asked that we give further consideration to the trial defense counsel’s request to examine the personnel fileeaf theeatlegtim for
impeachment material.
Kelly, 1999 CCA LEXIS 332, &t2-*3.
169. InMorris, the court relied on the “compelling evidence of guilt” provided by the accused to find the error did not raise a reasdrtdabl did not otherwise

exist. This modified sufficiency of the evidence test is clearly wr&sg supraote 102 and accompanying text (discussing the appropriate teBréahyanateriality
determination).

APRIL 2000 THE ARMY LAWYER « DA PAM 27-50-329 52



Conclusion documents, the trial counsel can request that the military judge

) ) ) _review the documents in camera and disclose any material
With Ianguage_thls mall_ea_ble, the only certain way Fo prevail information to the defense. Military judges can pre\&maty
on aBradyissue is to avoid it. Trial counsel can avBigdy  jsgyes by liberally granting requests for in cameviews. The

issues by diligently reviewing the records he has a duty toadage, “an ounce of prevention is worth a pound of cure,” may

inspect for evidence favorable to the accused. When a trial;,jerestimate the value of prevention in the conte@ratly
counsel is caught in the “no man’s land” between a witness wha,io|ations.

demands that his privacy be respected by not disclosing his
files, and the professional obligation to disclose the very same

170. InStrickler, the Court made clear that the test is not whether, after discounting the inculpatory evidence in light of the undisidosed thei remaining
evidence is sufficient to support the jury’s conclusions. The proper approach is whether the favorable evidence coulg beatak®abto put the whole case in
such a different light as to undermine confidence in the ver@iee supraote 104 and accompanying text (discussing the appropriate tesBifadyamateriality
determination).
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Introduction drugs. The outcome of these cases is that the CAAF seems to
establish a higher standard of logical relevance for the admis-
This past year’s cases addressing the rules of evidence presion of uncharged drug use than has been required in the past.
sented some very intriguing issues. This article focuses primaBoth the Air Force and Navy-Marine Corps courts seem to be
rily on cases from the Court of Appeals for the Armed Forces resisting that trend.
(CAAF). The article also discusses significant federal circuit
cases, one important Supreme Court case, and a few service
court cases. Some of the most interesting trends this year focus Logical Relevance of a Past Positive Urinalysis
on the relevance of uncharged misconduct in drug cases, the
new psychotherapist-patient privilege, and the Supreme Courts In United States v. Grahafrthe CAAF held that evidence
framework for evaluating the reliability of nonscientific expert that the accused tested positive for marijuana four years earlier
evidence. These cases and trends serve as a reminder that “eviras not admissible in the accused’s present trial for wrongful
dence law” is a dynamic and ever-changing area of criminaluse. In this case, the accused was convicted of one specifica-
law. tion of wrongful use of marijuana in violation of Article 112(a)
Uniform Code of Military Justice (UCM3Jpased on a positive
urinalysis® At his trial, the accused put on a good soldier
Relevancy and Uncharged Drug Use defense. To bolster his claim, the accused testified that there is
no way he would knowingly use marijuana. He also testified
Military Rule of Evidence (MRE) 401 sets out the definition that he was “shocked, upset, and flabbergasted” when he was
for logical relevance as evidence that has any tendency to makaotified of the urinalysis resulfs.
the existence of any fact of consequence more or less probable
than it would be without the evidenteThis is a low standard To rebut the accused’s claims, the military judge allowed the
of admissibility? In spite of this liberal standard, MRE 403 trial counsel to ask the accused one question about a prior pos-
places some limits on relevant evidence by stating that even relitive urinalysis four years earlier for marijuana. The accused
evant evidence can be excluded if the probative value is subtad been tried and acquitted of the previous incident. In that
stantially outweighed by the risk of unfair prejudice, confusion, case, the accused presented an innocent ingestion defense. The
delay, or cumulativeness. military judge did not allow the government to ask any ques-
tions about the prior case or introduce any testimony about the
Three recent opinions, one from the CAAF, one from the Air prior trial® The trial counsel was only allowed to ask the
Force Court of Criminal Appeals, and one from the Navy- accused if he had a previous positive urinalysis résilhe
Marine Court of Criminal Appeals address these concepts ofmilitary judge ruled that the probative value of this question
logical and legal relevance in the context of the wrongful use of

1. Military Rule of Evidence 401 provides: “Relevant evidence’ means evidence having any tendency to make the existefers tfed is of consequence to
the determination of the action more probable or less probable than it would be without the evidenge. Fibk CourTs-MARTIAL, UNITED STATES, MiL. R. EviD.
401 (1998) [hereinafter MCM].

2. SEPHENA. SALTZBURG ET AL., MiLITARY RULES oF EvibENcE ManuAL § 1V, at 473 (4th ed. 1997).

3. MCM,supranote 1, M.. R. Bvip. 403.

4. 50 M.J. 56 (1999).

5. UCMJ art. 112(a) (LEXIS 2000).

6. Graham 50 M.J. at 57.

7. 1d.
8. Id.
9. Id.
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was not outweighed by the risk of unfair prejudice under MRE  The court also said that this evidence was not logically rele-
40310 vant on the likelihood that the accused would unknowingly test
positive twice for marijuana. The CAAF said that there was
The accused responded that he had previously tested possimply no evidence on the record of such a statistical probabil-
tive and then spontaneously added that he had been acquitted @f.” Without such evidence, perhaps in the form of expert tes-
any misconduct The military judge followed up the question timony, this evidence is not relevant to rebut the accused’s
with a limiting instruction. The judge instructed the members claim that he would never knowingly use marijuana. The court
that they could only consider this prior positive test result for also said that there was no evidence to show the likelihood of
the limited purpose of the likelihood that the accused would testsomeone testing positive twice in a four-year period because of
positive twice for unknowing ingestion and for the likelihood innocent ingestioff Absent any statistics, the evidence is not
that the accused was flabbergasted when he was told he testédgically relevant.
positive a second time. The judge specifically instructed the
members that this evidence was no indication that the accused The CAAF also rejected the government’s claim that this
knowingly used marijuana on either the occasion four years agaevidence rebutted the accused’s statement that he was
or the occasion for which the accused stood chafged. “shocked, upset, and flabbergasted” when he got word of the
test results. The CAAF said that while some may argue that if
The CAAF ruled that the military judge abused his discre- a person tested positive twice in a four-year period, he would
tion by allowing this question and reversed the convicfon. not be surprised with the second positive result, the opposite is
The court questioned the logical relevance of the prior positivejust as likely. The accused may be even more upset and sur-
urinalysis on the issues it was offered to rebut. The courtprised if he had innocently ingested marijuana on the first inci-
looked at logical relevance through the rules they had estabdent, and then come up positive yet again four years'fater.
lished in an earlier line of caséshat allow the factfinders to
infer knowing and wrongful use of a controlled substance from  Finally, the court rejected the argument that this evidence is
the mere presence of the substance in the accused’s systeradmissible to rebut the accused’s claim of innocent ingestion.
These cases set out three requirements. First, the seizure of thecording to the court, the accused did not proffer an innocent
urine sample must be lawful. Second, the lab results must béngestion defense. He offered a good soldier defense, coupled
admissible, including proof of the chain of custody. Third, with a general denial of the charges. Because this was the thrust
there must be expert testimony or other evidence in the recoraf the accused’s defense, the court held that there is simply no
providing a rational basis for inferring that the substance wasfact of consequence that a positive result on a previous urinaly-
knowingly used and that the use was wrongfutlere the court  sis could rebu® In spite of a limiting instruction, the court was
said none of these requirements was met with regard to theoncerned that this evidence was really being offered to show
four-year-old test resulf. Because these foundational require- the accused acted in conformity with a prior bad act, something
ments were not met, the court intimates that the prior urinalysisthat MRE 404(b) specifically precludé&s.
was irrelevant and inadmissible.
Judges Sullivan and Crawford dissented from the majority
opinion. In his dissent, Judge Sullivan attacks the weaknesses

10. Id. at 58.

11. Id.

12. 1d.

13. Id. at 60.

14. SeeUnited States v. Ford, 23 M.J. 331 (1987); United States v. Murphy, 23 M.J. 310 (1987); United States v. Harper, 221988)157 (
15. Graham 50 M.J. at 58.
16. Id. at 59.

17. 1d.

18. Id.

19. Id.

20. Id.

21. Military Rule of Evidence 404(b) provides in part: “Evidence of other crimes, wrongs, or acts is not admissible te prioasadter of a person in order to
show action in conformity therewith.” MCMupranote 1, M.. R. Eiip. 404(b).
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of the majority opinion on both logical and legal relevancy this as uncharged misconduct evidence for the specific purpose
grounds. According to Judge Sullivan, the accused’s testimonyof rebutting the accused’s testimony. The standard for
raised an unknowing ingestion defefsand the government’'s  uncharged misconduct evidence to be admitted is not proof
rebuttal evidence must be viewed in light of the purpose forbeyond a reasonable doubt, but a far lower starfdaiicthe
which the evidence was offered. Questioning the accused abounajority, according to Judge Sullivan is creating a higher stan-
a prior positive test is fair rebuttal of the accused assertions thatlard of proof for this type of uncharged misconduct evidence
he never knowingly used drugs. The accused’s unequivocathan the law requires.
denial suggested a total non-involvement with illegal drugs.
The government’s rebuttal evidence was therefore relevant to Judge Crawford joined in this dissent and also made the
show that the accused had tested positive not once, but twicadditional point that this evidence is relevant under the doctrine
during his claimed drug-free lifé. This is the type of rebuttal  of chances. In other words, what are the odds of the same set
evidence that the CAAF had previously approtfed. of facts occurring more than once to the same petson.
According to Judge Crawford, the panel members should have

Judge Sullivan also said this evidence was relevant to rebuthe opportunity to determine the accused’s credibility, and
the accused’s testimony that he was “shocked, upset, [and] flabwhether he would mistakenly test positive twice for drugs in
bergasted.” According to Judge Sullivan, the inference that thefour years®!
accused made with this claim is that his agitated state suggested
that he had never tested positive before, and his current positive One point not addressed in the dissenting opinion but per-
test should be attributed to an unknowing ingestiomere haps another theory of admissibility is MRE 404(aj{1Yhe
again, Judge Sullivan contends that the government’s evidencenajority stressed that the accused’s defense was a good soldier
was logically relevant to rebut this claim. The government is defense. By putting on this defense, the accused opened the
entitled to contradict this claim by showing that the accused haddoor to attack with relevant evidence of bad character. Under
tested positive before and his testimony of agitation was eitheMRE 405(a)*® specific instances can be inquired into on cross-
exaggerated or falsé. examination. The prior positive urinalysis arguably falls under

this type of rebuttal evidence.

On the issue of legal relevance, Judge Sullivan contends that
the majority’s reliance on thelurphy line of cases is mis-
placed?” TheMurphy line of cases applies when the govern-
ment is trying to prove the accused guilty beyond a reasonable
doubt. In this case, however, the government was introducing(h

Guidance

Grahamhas important implications in any drug case where
e government is seeking to introduce evidence of an

22. Graham 50 M.J. at 62 (Sullivan, J., dissenting).

23. 1d. (Sullivan, J., dissenting).

24. SeeUnited States v. Trimper, 28 M.J. 460 (C.M.A. 1989)Triimper, the accused, an Air Force judge advocate was charged with several specifications of wrong-
ful use of marijuana and cocaine in violation of Article 112(a), UCMJ. In his defense, the accused testified that he haeldnéners. To rebut that claim, the
government was allowed to introduce the test results of a urine sample submitted by the accused to a civilian hostalg dteuteed outside of the charged
incidents and it revealed that the accused urine tested positive for cocaine. The then Court of Military Appeals helddhsethéy his own testimony and sweep-

ing denials, opened the way for the prosecution to use the test results, even though the results would have otherwisedsdde.ifathper, 28 M.J. at 461.

25. Graham 50 M.J. at 63 (Sullivan, J., dissenting).

26. Id.

27. 1d.

28. Id. (Sullivan, J., dissenting) (citing United States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989) (holding that the standafdasfysrcharged misconduct
evidence is whether the evidence reasonably supports a finding by the court members that the accused committed the prior acts).

29. Id. (Sullivan, J., dissenting).
30. Id. at 64 (Crawford, J., dissenting).
31. Id.

32. Military Rule of Evidence 404(a)(1) provides that the following character evidence is admissible: “Evidence of atpaittsfesharacter of the accused offered
by an accused, or by the prosecution to rebut the same.” M@anote 1, M.. R. Evip. 404(a)(1).

33. Military Rule of Evidence 405(a) provides: “In all cases in which evidence of character or a trait of charactemofia pdrsissible, proof my be made by

testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable intospeifaninstances of conductld. at
405(a).
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uncharged positive urinalysis. Although MRE 401 sets forth aity identified inGraham After Graham howeverMatthews

low standard for admissibility, a majority of the CAAF believes future is very much in douBt.

that a past positive urinalysis may fail even this low standard of

logical relevance when that evidence is offered in rebuttal of the In Matthews the accused, an Air Force Office of Special

accused’s claims. The court clearly raises the bar for the admiskvestigations (OSI) agent was randomly selected to provide a

sibility for this type of evidence. The dissenting opinions do a urine sample. She provided the sample on 29 April 2996.

good job of pointing out the weaknesses in the majority opinion That sample tested positive for marijuana. Twenty-three days

as well as the majority’s inconsistency with previous case law. after she submitted the first sample, the accused was tested

again as part of a command directed urinalysis. She again

In light of these weaknesses, the majority would have beentested positive for marijuana. The accused was charged with

on stronger legal ground if they would have focused more onone specification of wrongfully using marijuana in violation of

the legal relevance issues. Had the majority stressed mordrticle 112(a) UCMJ® She was not charged with the second

clearly that the probative value of this evidence was substan-use. At trial, the government said that it would not introduce

tially outweighed by the risk of unfair prejudice confusion of evidence of the second urinalysis unless the defense “opened

the issues, misleading of the members, and the like, the dissenhe door.®®

would have little to attack. But to hold that this evidence is not

logically relevant, is difficult to understand. The accused began her defense with several affidavits from

former commanders and supervisors who testified about her

Practitioners, however, should pay close attention to one ofgood duty performance and professionalism. The accused also

the concluding paragraphs of the majority opinion. It is very testified in her own defeng&.On direct examination, she tes-

telling and clearly sets out how a majority of the court feels tified that she had not used marijuana between 1 and 29 April.

about urinalysis cases in general and the use of uncharged poS§he also testified that at the time of the urinalysis, she was com-

itive test results in particular. The court says: fortable with the collection process of the first test. Finally, she
testified that she had no idea how the sample could have tested

Our dissenting colleagues seem to forget, positive for marijuand! At the conclusion of the accused’s
once again, that our service personnel, who direct testimony, the government moved to introduce the results
are called upon to defend our Constitution of the command directed urinalysis.
with their very lives, are sometimes subject
to searches and seizures of their bodies, with- The military judge first heard expert testimony that estab-
out probable cause, for evidence of a crime. lished that the second test result was from a separate incident of
We should zealously guard the uses of these use. The military judge then allowed the government to intro-
results and hold the Government to the high- duce evidence of the second positive urinalysis. The judge
est standards of proof required by Fiw. admitted this evidence as rebuttal evidence under MRE

404(b}? to show the accused’s knowledge and opportdhity.

Logical Relevance of a Post Positive Urinalysis At trial and on appeal, the defense contended that this was
not proper rebuttal evidence because the accused had done
The Air Force court decided a similar drug case just a weeknothing more than deny the elements of the offense. The Air
after Graham In United States v. Matthey#sthe Air Force Force court disagreed. First, the court said that the accused
court held that the military judge did not err in allowing the asserted aninnocent ingestion defense by testifying that she had
government to introduce evidence that the accused tested posio qualms with the collection and testing procedure, and that
tive for marijuana twenty-three days after her initial sample she had no idea of how the marijuana got into her sy&tem.
detected the presence of marijuana. The court attempted tdloreover, the court noted that by putting on a good solder
draft a very precise opinion to avoid the pitfalls that the major- defense, she opened the door under MRE 404(a) to allow the

34. Graham 50 M.J. at 60.

35. 50 M.J. 584 (A.F. Ct. Crim. App. 1999).

36. The CAAF granted a petition for review, and oral arguments were heard on the case on 16 December 1999.
37. Matthews 50 M.J. at 585.

38. UCMJ art. 112(a) (LEXIS 2000).

39. Matthews 50 M.J. at 585.

40. 1d.

41. 1d.
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government to introduce bad character evidence in rebuttalplied.” Unfortunately, the court’s language at the end of the
The court analogized this casdunited States v. Trimp#rand opinion creates some confusion and may serve as the basis for
held that a date specific denial coupled with a good soldierthe CAAF to reverse. The confusion comes from the court’'s
defense is analogous to a sweeping denial that allows the govstatement that good military character evidence offered by wit-
ernment to impeach with contradictory fatts. nesses other than the accused, opens the door for the results of
the command directed urinalysis under MRE 405 and 608(b).
The court also paused briefly to note that just because thdt is unclear how MRE 608(b) applies to this situation.
uncharged misconduct occurred after the charged offense, that
did not render the evidence inadmissiBl€Consistent with the Military Rule of Evidence 608(b) allows for inquiry into
CAAF’s opinion inUnited States v. Brewgétthe court rejected  specific instances of conduct if probative of truthfulness or
the notion that good military character should create a reasonuntruthfulness and prohibits the introduction of extrinsic evi-
able doubt “in your mind that [the accused] knowingly used dence® How then can thessultsof a command directed uri-
marijuana between 1 and 29 April 1996, but all bets are off afternalysis be admitted under this rule? First, the results of a
that date.” urinalysis are not particularly probative of truthfulness or
untruthfulness. Second, the results of the urinalysis are extrin-
Ultimately, the court held that this evidence was admissible sic evidence, which the rule specifically excludes.
rebuttal evidence for two purposes. First, by putting on good
soldier evidence from witnesses other than the accused, the The summation of the opinion would have been more accu-
command directed urinalysis was proper rebuttal evidencerate if it had cited to MRE 404(a)(1) and 405. Military Rule of
within the confines of MRE 405 and 608(b). Second, when theEvidence 404(a)(1) specifically allows the government to intro-
accused denied ingesting an illicit drug and also testified to herduce character evidence to rebut the accused’s evidence of a
good military character, the results of a command directed uri-favorable pertinent character tréitBy putting on a good sol-
nalysis are admissible in rebuttal under MRE 404(b) and403. dier defense, the accused opened the door to this rebuttal and
MRE 405 permitted the government to both call character wit-
nesses and cross-examine defense character witnesses with rel-
Advice evant specific instances of conduct. In this case, an uncharged
positive urinalysis certainly rebuts the accused’s good military
In summing up its holding, the Air Force court used very character defense.
precise language “so that this case [would not be] misap-

42. Military Rule of Evidence 404(b) provides in part:
Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show actronitin tbenéovith.
It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, kidevigyger
absence of mistake or accident.

MCM, supranote 1, M.. R. Eip. 404(b).

43. Matthews 50 M.J. at 586.

44. Id. at 588.

45. 28 M.J. 460 (C.M.A. 1989).

46. Matthews 50 M.J. at 589.

47. 1d.

48. 43 M.J. 43 (1995). IBrewerthe CAAF held that the accused’s conduct during the time between period underlying the witness’s opinion on accused’s character
and the time of the offense was relevant to the question of whether the accused had the same character traits wherctireectime oc

49. Matthews 50 M.J. at 589.

50. Id. at 591.

51. Id.

52. Id.

53. MCM,supranote 1, M. R. Evip. 608(b).

54. 1d. 404(a)(1).
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The court’s summation of their opinion may serve as the tified and asserted an innocent ingestion defense. The accused
basis for the CAAF's reversal because the court held that whertlaimed that he worked as a professional musician on the Sat-
an accused denies ingesting an illegal substance and testifies tarday night before the drug test and that someone at the party
his good military character in support of that claim, the results where he was working may have slipped drugs into his drinks
of the command directed urinalysis are admissible under MREwithout his knowledgé&

404(b). The CAAF did address this issue@mhamand
reached the opposite result. In rebuttal, the government offered evidence that the
accused had tested positive two years earlier for methanphet-

It is true that the cases can be distinguished factually on aamine. This evidence was offered under MRE 404(b) to rebut
couple of important points. First, Matthewshe accused con- the accused’s claim of innocent ingestion because it showed the
ceded the accuracy of the test results and that the urine testeatcused’s knowledge and intent to wrongfully use illegal drugs.
was hers. InGraham there was no such concession and the The accused was in fact tried and acquitted of this earlier use,
innocent ingestion defense was less direct. Alddatthews and the government introduced evidence that in the prior court-
the second test occurred twenty-three days after the first testmartial the accused asserted a very similar innocent ingestion
and an expert was able to testify that the second test result hadefensée?®
to be from a separate use. Gnaham the test was four-years
old and the accused had already been acquitted of that use. At trial and on appeal, the defense objected to this evidence.
Finally, the second test Matthewswas a command directed The Navy-Marine Corps court held that the trial judge did not
urinalysis and there was little doubt about the source of theerr in admitting this evidenc®. First, the court said that by
sample and the accuracy of the collection procedures. The Aimsserting an innocent ingestion defense the accused made
Force court stressed this point in the summation of their opin-knowledge and intent issues in controversy because this
ion. InGraham however, there was little or no evidence about defense challenges the permissive inference of wrongfulness
how the prior test was conducted and whether the collection andhat arises from the positive urinalysis restilt.
chain of custody remained in tact.

The court then looked to the question of whether the proba-

In spite of these factual differences, the majority of the tive value of this evidence was substantially outweighed by the
CAAF is likely to see them as distinctions without a difference risk of unfair prejudice. The court discussed and differentiated
because the majority of the CAAF believes that the unchargedhe CAAF’s opinion inGrahambased on three reasons. First,
urinalysis is simply not relevant to any issue at trial when thein Graham the uncharged misconduct was not admitted to
accused asserts a good soldier defense. While the Air Forcehow knowledge and intent, but only to show the accused lack
court provided a better explanation of why this evidence is log- of surprise. Iimyndale the court said that knowledge and intent
ically relevant, a majority of the CAAF is not likely to be per- were in controversy because of the innocent ingestion defense,
suaded. and this prior positive urinalysis was clearly relevant.

The Navy-Marine Corps court said the second point that
Graham |l makes this case different froBrahamis that here the focus of
the prior incident was really on the accused’s story about a pos-
An even more difficult case to square winahamis the sible innocent ingestion. The witness who testified about the

Navy-Marine Corps court’s opinion idnited States v. Tyn-  prior incident provided details about the accused explanation of
dale% InTyndalethe accused was tried and found guilty of one how he could have innocently ingested drugs. Because that
specification of wrongful use of methamphetamine in violation story was so similar to his defense in this case, “the significance
of Article 112a, UCMJX® On Monday, 7 October 1996, the of the evidence lies not so much in the urinalysis result itself, as
accused submitted a urine sample as part of a random drug test the comparison of the earlier story to the story that the appel-
and the sample tested positWdn his defense, the accused tes- lant is now using®®

55. 51 M.J. 616 (N.M. Ct. Crim. App. 1999).
56. UCMJ art. 112(a) (LEXIS 2000).

57. Tyndale 51 M.J. at 618.

58. Id.

59. Id. at 619-20.

60. Id. at 621.

61. Id. at 620.

62. Id. at 621.
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Finally, the court said that this case was different (Beax relevant. Unless the government is willing to accept the high
hambecause the accused testified that he was acquitted of thburden of proof that the majority Brahamseems to require,
prior incident. The panel members were, therefore, able to puthey are unlikely to get this evidence before the fact finder.
this evidence in proper context. The court concluded that the
probative value of this evidence was not substantially out-
weighed by the risk of unfair prejudice, and the military judge 404(b) Evidence and Sexual Orientation
did not abuse his discretiéh.

One CAAF case this term addressed MRE 404(b) evidence
in the area of the accused’s sexual orient&tiavlilitary Rule
Advice of Evidence 404(b) allows uncharged misconduct or bad acts
evidence to be admitted against a person, usually the accused,

It is doubtful whether the Navy-Marine Corps court’s if there is a non-character use for the evidéhac&he case is
attempts to distinguisfiyndalefrom Grahamwill be success-  significant primarily because it highlights a trend that allows
ful, or whether this case will have much value as precedentsexual orientation of the accused into court, even though MRE
The court clearly tried to avoid the issue that the CAAF raised412¢ may keep sexual orientation of the victim out of the court-
in Grahamregarding the inadequacy of the foundation for the room.
prior urinalysis. Infyndale as inGraham there was no expert
testimony that would allow the members to make a permissive In Whitner the accused was convicted of consensual sod-
inference of wrongfulness from the prior positive urinalysis. omy and indecent acts with another male sofdiét trial, the
Nonetheless, the court tried to make a distinction by stressinggovernment introduced homosexual magazines, videotapes and
that what was important about the prior use was the similaritypamphlets found in the accused’s room. The sexual material
of the accused’s stories and not the test results themselves. Thidepicted men engaging in homosexual oral sex. Some of the
distinction may not be all that convincing since ultimately what sexual activity was portrayed in a military settfigThe trial
was important was the positive test results. Otherwise, the priojudge admitted this evidence over defense objection. The judge
incident would not have had any relevance. Whether this caséound that the evidence was relevant to show the accused’s sex-
will have much value depends on how the CAAF decidat ual desire, motive, and intent under MRE 404(b). The military
thews If the CAAF reverseBlatthewsthen the courts holding  judge also ruled that the probative value of this evidence was
in Tyndalewill have little value. On the other handvatthews not outweighed by the risk of unfair prejudice. The judge did
is affirmed by the CAAF, thefiyndalewill serve as a method order portions of the tape redacted that portrayed anal sex
for prior positive urinalysis to continue to be admitted in courts- because they were unrelated to the type of misconduct alleged
martial. in this casé?®

Until CAAF decidedMatthews trial counsel should be wary The CAAF affirmed the military judge’s ruling. The court
of admitting uncharged positive urinalysis, even when the first looked at the question of relevance under MRE 401. Writ-
uncharged urinalysis was command directed and even when thing for the majority, Judge Sullivan said that the court has rou-
evidence is offered in rebuttal to a good soldier defense.tinely held that magazines, videos, and other pornographic
Defense counsel on the other hand, may be able Grasam material concerning a particular sex partner or sexual act found
to exclude most uncharged positive urinalysis results from thenear the scene of the alleged crime may be relevant evidence of
trial, arguing that this evidence is neither logically nor legally the accused'’s intent or state of miidhe court also stated that

63. Id.
64. United States v. Whitner, 51 M.J. 457 (1999).
65. MCM,supranote 1, M. R. B/ip. 404(b).
66. Military Rule of Evidence 412 provides in part:
(a) Evidence generally inadmissible. The following evidence is not admissible in any proceeding involving alleged sexgaiatnésampt
as provided in subdivisions (b) and (c):
(1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.
(2) Evidence offered to prove any alleged victim’s sexual predisposition.
MCM, supranote 1, M.. R. Bip. 412(a).
67. Whitner 51 M.J. at 458.

68. Id. at 459.

69. Id.
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this evidence was relevant to show the accused’s motive. The other significant aspect of the opinion is that it reveals
According to the court, this evidence “reasonably suggests arthe disparate way the rules and the court view the sexual orien-
emotional need for his committing the charged homosexual-tation of the accused and the victim. In a case last ténited
related misconduct, [that is] his sexual desire for junior enlisted States v. Granf the accused was convicted of forcible sodomy
men.’" and indecent assault of another male airman. In that case, the
accused admitted to fondling the victim’s genitals, but claimed
Next the CAAF analyzed the evidence for legal relevance that this was consensualThe accused denied performing oral
under MRE 403. The defense claimed that this evidence had aodomy on the victim. At trial, the defense sought to elicit tes-
low probative value because the accused’s theory of the casémony from another witness that the victim was a homosexual.
was that he was a hi-sexual and any sexual contact was consefihe defense contended that the victim’s sexual orientation was
sual’? The court rejected this argument for two reasons. First,relevant on the issue of consent in this case. The government
the court said the defense’s theory was not so much consent asbjected and the military judge ruled that evidence of the vic-
a claim by the accused that he had no memory of what occurredim’s sexual orientation was inadmissible under MRE 812.
on the night in question, coupled with an attack on the victim’s
credibility.”® More importantly, the court held that simply On appeal, the defense argued that evidence of the victim’s
because the defense did not specifically contest the intent elesexual orientation was constitutionally required as an exception
ments of the offense, that did not relieve the government of theto MRE 4128 The CAAF rejected that argument and affirmed
burden of proving intertt. Accordingly, the court ruled thatthe the military judge’s ruling. The court held that evidence of the
military judge did not abuse his discretion in admitting this evi- victim’s sexual orientation, without a showing that the conduct
dence to prove intent. is so particularly unusual and distinctive as to verify the
accused’s version of the events, is not rele¥atccording to
the CAAF, a victim's homosexual orientation is not so unusual
Guidance or distinctive that it would verify an accused’s claim that the
homosexual contact was consenséal.
This case is interesting for two reasons. The court’s state-
ment that the government is not relieved of the burden of prov- Contrast the court’s opinion @rantwith their holding this
ing an element of the offense simply because the defense is ngtear inWhitner It seems that if pornographic homosexual
contesting that element is consistent with the Supreme Court’snagazines are relevant to prove the accused’s intent, and
holding inOld Chief v. United State8 and other federal court motive, in a forcible sodomy case, the sexual orientation of a

caseg?® However, in another opinion this teffiithe CAAF victim is relevant to show that it is more likely that the victim
muddies the water on this issue. This point is discussed inconsented to the homosexual conduct. Under the CAAF’s
detail below. jurisprudence, however, the same evidence may be relevant and

admissible against the accused under MRE 404(b), but not
admissible against the victim under MRE 412.

70. I1d. at 460.

71. 1d. at 461.

72. 1d.

73. Id. at 462.

74. 1d. at 461.

75. 519 U.S. 172 (1997).

76. United States v. Crowder, 87 F.3d 1405 (D.C. Cir. 1996).
77. United States v. Morrison, 52 M.J. 117 (1999).

78. 49 M.J. 295 (1998).

79. Id. at 296.

80. Id. at 297.

81. Id.

82. Id. (citing United States v. Sanchez, 44 M.J. 174 (1996)).

83. Grant, 49 M.J. at 297.

61 APRIL 2000 THE ARMY LAWYER « DA PAM 27-50-329



Whitnerreminds counsel of the expansive nature of MRE the charged offenses that it was relevant to show the identity of
404(b). Provided the party offering the evidence can articulatethe perpetrato¥ The court also held that this evidence was not
a non-character theory of relevance, the evidence may baeeded to prove motive and intent because these issues were not
admitted, subject to a MRE 403 balancing. Compafithgtner in dispute. According to the court, the accused’s alleged
with Grant from last term also illustrates that evidence admis- assaults were so overtly sexual that motive and intent were not
sible against the accused, may not be admissible against the vién issue®* The court, therefore, held that the probative value of
tim because of the provisions of MRE 412. the evidence to prove motive and intent was outweighed by the

risk of unfair prejudice, and reversed the conviction.

Defense Concessions
Guidance

Whitneris also difficult to reconcile with another CAAF
opinion this term on the question of defense concessions. It is difficult to reconcile this case wittWhitner In both
Recall inWhitner the court stated that the government is not cases, the primary thrust of the defense’s case was that the vic-
relieved of the burden of proving an element of the offense sim-tims were untruthful. Both cases also involved alleged conduct
ply because the defense is not contesting that element. Accordhat was overtly sexual. M/hitner even though the alleged
ingly, the homosexual pornography was admissible against theonduct was overtly sexual, the court said that motive and
accused under MRE 404(b) to prove intent, even though thentent were in issue and the government was allowed to intro-
defense did not contest intéhtln another opinion this terrt, duce MRE 404(b) evidence. Morrison, however, the court
however, the CAAF held that because the issues of motive andaid that because the acts were overtly sexual, motive and intent
intent were not in issue, the probative value of the government’swere not at issue and the government did not need the proffered
404(b) evidence was outweighed by the danger of unfair preju-MRE 404(b) evidence. It is difficult to reconcile these opin-
dice. ions. More importantly it is unclear now to practitioners how

to determine when motive and intent are or are not in issue in

In Morrison, the accused was convicted, inter alia, of assault sexual offenses.
consummated by a battery with a child under the age of sixteen
and indecent act€. The government alleged that the accused  Trial counsel seeking to admit MRE 404(b) evidence to
on one occasion assaulted the eight-year old daughter of @rove motive and intent in sex crime cases should logkit-
friend by touching her vagina. The government also allegedner. Counsel can argue that simply because the defense is not
that the accused fondled the breasts, placed his finger in theontesting motive or intent, the government is not relieved of
vagina, and french kissed his fourteen-year-old niece. To provahe burden of proof and the probative value of the uncharged
motive, intent, plan, opportunity, ability, and absence of mis- misconduct is not substantially outweighed by the risk of unfair
take, the government introduced uncharged misconduct eviprejudice.
dence involving numerous incidents of sexual abuse between
the accused and his natural daugfitéfhe uncharged miscon- Defense counsel should uderrisonto keep this uncharged
duct occurred when the accused’s daughter was between thmisconduct out. In almost any sex crime, motive and intent are
ages of six and thirteen. This alleged misconduct was at leastlear from the charge and the probative value of the govern-
eight years ol@® The military judge admitted this evidence ment's MRE 404(b) evidence is outweighed by the risk of
under MRE 404(b). unfair prejudice. The problem is that because both of these

cases are from the CAAF, and are difficult to reconcile, they

The CAAF held that it was an abuse of discretion for the mil- provide little guidance to trial judges on how to resolve this
itary judge to admit this evidence for two reasBn&irst, the issue. However, because the military has adopted MRE 413
court said that the uncharged misconduct was not so similar tand 41472 this issue may become moot in most cases; the gov-

84. United States v. Whitner, 51 M.J. 457, 461 (1999).
85. United States v. Morrison, 52 M.J. 117 (1999).

86. Id. at 119.

87. Id. at 120.

88. This case was tried before MRE 414 came in to effect and the court expressed no opinion on the admissibility afidbisiedeeMRE 414Morrison, 52
M.J. at 121 n.4.

89. Id. at 123.
90. Id.

91. Id.
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ernment can now use uncharged misconduct to prove propenprior conviction for child abus¥®. Before admitting this evi-
sity in sexual offense cases without identifying the limitations dence, the trial judge conducted a Rule 403 balancing to test the
of MRE 404(b). evidence for unfair prejudic®. In conducting the balancing,
the judge noted the probative value of the evidence by citing to
the discussion section of the rule. In fact, the judge simply
Placing Limitations on Propensity Evidence guoted the discussion to the rule verbatim and then said, “[s]o |
have conducted that balancing t€8t.There was no attempt to
Military Rules of Evidence 413 and 414 represent a signifi- discuss the specifics of the case or how the prior incident was
cant departure from the longstanding prohibition against usingspecifically probative to an issue at trial.
uncharged misconduct to show that the accused is a bad person
or has the propensity to commit criminal misconduct. The lan-  On appeal, the Tenth Circuit affirmed and held that these on-
guage of both rules state that in a court-martial for sexualthe-record findings are sufficient to explain the district court’s
assault and child molestation offenses, evidence that an accusaéasons for admitting the eviderf€eMoreover, the court said
committed other acts of sexual assault or child molestation isthat by invoking the stated general reasons for the rule’s enact-
admissible and may be considered for its bearing on any mattement, the trial judge was implying that those reasons were par-
to which it is relevant. ticularly important in this case. The court held that the judge
had not abused his discretion in admitting this evidéfice.
Absent from these rules are the familiar limitations found in
MRE 404(a) and (b) that specifically prohibit the government
from using uncharged misconduct to prove that the accused has Guidance
a bad character or has the propensity to commit the charged
offenses. Last year, a number of federal and service court cases This case is significant because the court tacitly approves a
looked at the constitutionally of these new rifed.he courts very cursory Rule 403 balancing by the trial judge. Consider-
uniformly held that these new rules of evidence did not violate ing what this evidence can be used for and the likely impact it
the accused’s due process rights because Federal Rule of Evwill have on the jury, it seems surprising that the court would
dence (FRE) 403 still required the trial judge to weigh the pro- sanction such a pro forma balancing. The appellate court
bative value of this evidence against the risk of unfair prejudice.inferred that the balancing was more fact specific than the
This term, several cases examined how the balancing testecord demonstrates, which could mean that the court was not
should be conducted. entirely satisfied with this balancing and was inferring a more
fact specific review in order to save the case. The fact remains,
The first case is from the Tenth Circuit and reviews the ade-however, that the court approved of this minimal balancing.
guacy of the balancing test the trial judge must perform beforeMost of the service courts that have looked at the military coun-
admitting evidence under FRE 4%4In United States v. Char-  terpart to these rules have looked to the Tenth Circuit for guid-
ley,*® the accused was convicted of seven counts of child abusence!®® The question then is whether the service courts or the
largely on the testimony of the two child victims. The govern- CAAF will approve of such a cursory MRE 403 balancing.
ment also introduced evidence under FRE 414 of the accused’s

92. Military Rule of Evidence 413 states in part: “In a court-martial in which the accused is charged with an offenst a$smxt; evidence of the accused’s
commission of one or more offenses of sexual assault is admissible and my be considered for its bearing on any matieisteelelvieht.” MCM,supranote 1,
MiL. R. B/ip. 413(a).

Military Rule of Evidence 414 states in part: “In a court-martial in which the accused is charged with an offense ofikkruzlkstation,

evidence of the accused’s commission of one or more offenses of child molestation is admissible and may be conside@dnfgioitsany

matter to which it is relevant.td. MiL R. Evip. 414(a).

93. SeeUnited States v. Castillo, 140 F.3d 874 (10th Cir. 1998); United States v. Hughes, 48 M.J. 700 (A.F. Ct. Crim. App. ¥D8}ated v. Wright, 48 M.J.
896 (A.F. Ct. Crim. App. 1998).

94. Federal Rules of Evidence 413 and 414 are substantially the same as their military counterparts.
95. United States v. Charley, 189 F.3d 1251 (10th Cir. 1999).

96. Id. at 1258.

97. Id. at 1260.

98. Id.

99. Id.

100. Id.
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The Balancing Act and 414 to the court, a broad application that favors admissibility is nec-
essary to give MRE 413 and 414 any effect. If MRE 403 were
A recent Air Force case may provide the answetUrited applied in the traditional manner, these new rules would be
States v. Dewrel?the court grappled with the question of how eviscerated because the government would rarely be able to
the trial judge should conduct the balancing of evidence offeredovercome the MRE 403 hurdl®.
under MRE 414. IDewrell, the accused was convicted of
committing an indecent act upon a female under the age of six- The court announced the rule applicable to the Air Force. In
teen by fondling her chest and placing her hands on his exposethe context of MRE 413 and 414, the trial judge will “test for
penist®® The trial counsel sought to call a former neighbor of whether the prior acts evidence will have a substantial tendency
the accused to testify about three incidents that occurred severdb cause the members to fail to hold the prosecution to its bur-
years prior to the charged offenses where the accused allegedigen of proof beyond a reasonable doubt with respect to the
molested her when she was a young §irlThe government  charged offenses® Only if admitting the evidence would run
moved to admit this evidence under MRE 404(b) and MRE afoul of this test, should the trial judge exclude the evidence as
414. The only theory of admissibility that the trial counsel unfairly prejudicial. The court then listed several factors to
articulated was propensity. consider. These factors include: whether the evidence will
contribute to the members arriving at a verdict on an improper
The defense objected to this evidence. The trial judgebasis, the potential for delay and confusion, the similarity of the
allowed the evidence over defense objection ruling that theuncharged misconduct to the charged offenses, and the clarity
uncharged misconduct was so similar to the charged offensesf the witness testimony about the uncharged incidghts.
that it was admissible under MRE 404(b), 413, and 414. TheApplying the principles to this case, not surprisingly, the court
trial judge did not receive the evidence for any purpose otherheld that the trial judge did not abuse his discretion when he
than propensit}® admitted this evidenci@?

On appeal the defense alleged that MRE 414 was unconsti-
tutional, and it was an abuse of discretion for the military judge Guidance
to admit this evidenc®? Consistent with earlier opinions, the
court quickly rejected the constitutional argument and noted Although the court ilbewrelltried to clarify the proper rela-
that the primary focus for MRE 413 and 414 litigation is on the tionship between MRE 403 and MRE 413 and 414, the opinion
military judge’s application of MRE 4038 does not shed much new light on the matter. First, the court said
that in the context of MRE 413 and 414, MRE 403 should be
The court then looked at how MRE 403 should be applied inread in a manner that favors admissibility. The rule, however,
the context of MRE 413 and 414. The court said that there is already favors admissibility of all types of evidence. Only if the
developing consensus among the federal courts to apply rulgrobative value of the evidencesgbstantiallyoutweighed by
403 in a very broad manner that favors admis$foAccording

101. SeeUnited States v. Wright, 48 M.J. 896 (A.F. Ct. Crim. App. 1998).
102. 52 M.J. 601 (A.F. Ct. Crim. App. 1999).

103. Id. at 605.

104. Id. at 607.

105. Id. at 608.

106. Id.

107. Id.

108. Id.

109. Id. at 608-609 (citing United States v. Mound, 149 F.3d 799 (8th Cir. 1998); United States v. Enjady, 134 F.3d 1488 (198f; Cinite®l States v. LeCompte,
141 F.3d 767 (8th Cir. 1997)).

110. Id. at 609.
111. Id.
112. Id.

113. Id. at 609-610.

APRIL 2000 THE ARMY LAWYER « DA PAM 27-50-329 64



the danger of unfair prejudice, confusion, and the like, shouldrules, it seems that courts should not be minimizing the amount
the trial judge exclude that evidence. of protection that MRE 403 provides.

The court also said that the rule should be applied differently
and more broadly than with MRE 404(b) evidence. Unfortu- Your Secret is Safe With Me, Round Il
nately, the opinion does not clarify how trial courts apply MRE
403 in the 404(b) context or specifically how the balancing test Over the past two years, the military courts have struggled
for MRE 413 and 414 evidence should be different. Further, thewith the question of whether there existed a psychotherapist-
opinion lists the factors that the trial judge should consider for patient privilege in the military after the Supreme Court’s hold-
MRE 413 and 414 evidence, which are the same factors thaing in Jaffe v. Redmon@* All of the service courts that have
courts routinely consider in the context of MRE 404(b). It is addressed the issue have held that until the President created
unclear then, how this balancing test will differ or be any more such a privilege none exist&d.0n 7 October 1999, the Presi-
liberal. dent signed an executive orieimplementing the new MRE
513, which recognizes a limited psychotherapist-patient privi-
From a practical standpoint, the additional concern is thatlege in the military.
courts are applying MRE 403 differently depending on the rule
under which the evidence is being offered. Practitioners will A copy of the new rule and the drafter’s analysis is at the
have difficulty knowing and articulating just what balancing Appendix. Counsel must understand that the privilege is lim-
test should be applied. This becomes even more confusingted. Military Rule of Evidence 513 establishes a psychothera-
when the party offers the evidence under more than one theorypist-patient privilege for investigations or proceedings
If, for example, the government is offering this evidence underauthorized under the UCMJ. There is no intent to apRE
both MRE 404(b) and 414, the judge will have to conduct two 513in any proceeding other than those authorized under the
separate balancing tests for the same evidence because it SCMJ. Military Rule of Evidence 513 is not a physician-
being offered for two different purposes. patient privilege; instead it is a separate rule based on the social
benefit of confidential counseling. There is still no physician-
The court goes to great lengths to point out to trial judges patient privilege for members of the armed foréés.
that MRE 403 should not be much of a hurdle for the govern-
ment to overcome in admitting evidence under MRE 413 and Two specific exceptions are worth noting. First, there is no
MRE 414. Even if the court’s logic is not clear, the message isprivilege when the communication is evidence of spouse abuse,
undeniable: propensity evidence should be routinely admittedchild abuse, or neglect, or in a proceeding in which one spouse

in child molestation and sexual assault casébarleyrein- is charged with a crime against the other spouse or the child of
forces that point, and the government should have a relativelyeither spouse. This is a significant exception given the number
easy time admitting evidence under this structure. of domestic abuse cases tried in the militéry.

The defenses counsel’s task, however, is more difficult.  The second exception of note states that communications are
Under this structure, unless the defense can show that admigiot privileged when necessary to ensure the safety and security
sion of the uncharged evidence would all but result in a convic-of military personnel, dependants, property, classified informa-
tion, the judge will admit it. Does this very limited protection tion, or to protect the military mission accomplishment. This
sufficiently protect the accused’s due process rights? If MREexception is intended to emphasize that military commanders
403 is the constitutional savior of these congressionally createdare to have access to all information and that psychotherapists

are to readily provide information necessary for the safety and

114. 518 U.S. 1 (1996).
115. SeeUnited States v. Paaluhi, 50 M.J. 782 (N.M. Ct. Crim. App. 1999); United States v. Rodriguez, 49 M.J. 528 (Army Ct. CA90&pp.
116. Exec. Order No. 13,140, 64 Fed. Reg. 55,115 (1999).

117. Military Rule of Evidence 501(d) states: “Notwithstanding any other provision of these rules, information not ophietieiped does not become privileged
on the basis that it was acquired by a medical officer or civilian physician in a professional capacity."sip&Mpte 1, M. R. Bvip. 501(d).

118. See, e.gUnited States v. Paaluhb0 M.J. 782 (N.M. Ct. Crim. App. 1999), decided a few months before the President signed the executive order. In that case,
the accused was convicted of rape, sodomy with a child under sixteen, and two specifications of indecent acts with a shitdamd8efore trial, the accused,

on the advice of counsel, met with a military psychologist. The defense had not asked the convening authority to makeltigespaygart of the defense team

before the accused went to see the psychologist. The accused admitted having sex with his daughter over a five-yehepgesiathotogist. The government
introduced this evidence over defense objection. At trial and on appeal the defense argladid€catated a privilege in the military. The appellate court rejected

that argument. Citing the Army court’s holding in a case last term the court was unwilling to create such a privilegeealu@miigh action SeeUnited States v.
Rodriguez, 49 M.J. 528 (Army Ct. Crim. App. 1998). The Navy-Marine Corps court, like the Army court held that a psychotinepépied by the government

is a “medical officer’ within the meaning of MRE 501(d) and communications under that rule are expressly not privilegadcohie af this case would be the

same even with MRE 513, because of exception 2.
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security of military personnel, operations, installations, and courtroom!?* The defense moved to sequester the victim, cit-
equipment. Again, because these terms and concepts are sog MRE 615. After determining that the victim would be a
broad, this exception is potentially very significant. witness during sentencing, the military judge ruled that 42
U.S.C. 8 106082 superceded MRE 615, and he allowed the
The privilege now gives the accused’s communications victim to remain in the courtroof This section of the federal
some protections. It also allows defense counsel in many casestatute states that the government will make their best efforts to
to refer their clients to a therapist without the danger that theensure that crime victims have the right to be present at all pub-
communications will be disclosed to the government. The full lic court proceedings related to the offense.
impact of the privilege, the breadth of the exceptions, and how
the exceptions will apply remains to be seen. The CAAF ruled that it was error (harmless) to allow the vic-
tim to remain in the courtroom over defense objectibrilhe
CAAF held that 42 U.S.C. 8 10606 does not clearly supercede
Witness Sequestration: Don't Jump the Gun! MRE 615, as evidenced by additional legislation in the 1997
Victim Rights Clarification Act®and a subsequent amendment
Military Rule of Evidence 61%%° does not typically get much  of FRE 615% The court held that unless the President takes
attention from the appellate courts. This year, however, thesome type of action, FRE 615 amendments allowing victims to
CAAF decided a case that is significant mainly because itremain in the courtroom will not become effective in the mili-
reminds practitioners that the rules of witness sequestration ar¢ary until 1 June 20087
about to change. Ildnited States v. Spaji#f the accused was
convicted of rape. During the rebuttal portion of the govern-
ment’s case, the victim, who had already testified, entered the

119. Military Rule of Evidence 615 provides in part: “At the request of the prosecution of defense the military judgdeshaltreesses excluded so that they
cannot hear the testimony of other witnesses, and the military judge may makeethgua sponté MCM, supra note 1, M.. R. Evip. 615.

120. 51 M.J. 89 (1999).

121. 1d. at 90.

122. Section 10606 provides in pertinent part:
(a) Best efforts to accord rightOfficers and employees of the Department of Justice and other departments and agencies of the United States
engaged in the detection, investigation, or prosecution of crime shall make their best efforts to see that victims ofcioreedehe rights
described in subsection (b) of his section.
(b) Rights of crime victimsA crime victim has the following rights:

(4) The right to be present at all public court proceedings related to the offense, unless the court determines thabyetstendctym would
be materially affected if the victim heard other testimony at trial.

42 U.S.C.S. § 10606 (LEXIS 2000).
123. Spann 51 M.J. at 90.
124. 1d. at 93.
125. The Victim Rights Clarification Act was codified at 18 U.S.C. § 3510(a) and provides:
Notwithstanding any statute, rule, or other provision of law, a United States district court shall not order any victifieoé@excluded from

the trial of a defendant accused of that offense because such victim may, during the sentencing hearing, make a stasenéangripfor-
mation in relation to the sentence.

18 U.S.C.S. § 3510(a) (LEXIS 2000).

126. Federal Rule of Evidence 615 provides in part:
At the request of a party the court shall order witnesses excluded so that they cannot hear the testimony of other mdtitesagsnake the
order of its own motion. This rule does not authorize exclusion of (1) a party who is a natural person, or (2) an offjfleyyee ef a party
which is not a natural person designated as its representative by its attorney, or (3) a person whose presence is shigwm lixy esgantial
to the presentation of the party’s case, oragprson whose presence is authorized by statute.

Fep. R. Bvip. 615.

127. SeeMCM, supranote 1, M.. R. Evp. 1102 which states: “Amendments to the Federal Rules of Evidence shall apply to the Military Rules of Evidence 18
months after the effective date of such amendments unless action to the contrary is taken by the Presiderstipsl@it 1, M.. R. B/ip. 1102.
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Guidance should use to determine reliability. The four criteria are: (1)
peer review/publication, (2) error rate, (3) acceptability in the
The most important point about this case is the reminder tharelevant community, and (4) testability. The Court also reit-
the change to MRE 615 will be coming in a few months unlesserated that the trial judge must serve as the gatekeeper in apply-
the President takes some other action. This means that victiming these factors in order to keep junk science out of the
witnesses will soon be allowed to remain in the courtroom evencourtroom?3?
if they are likely to testify again during the sentencing proceed-
ings. The statute, however, does not expressly allow the victim The Daubertopinion was limited to scientific evidence or
to remain in the courtroom throughout the entire trial. The lan- evidence developed using the scientific mettibdn the years
guage indicates that the trial judge can still exclude the victim-following Daubert courts struggled about whether they could
witness on the basis that he may be testifying later in the find-use theDaubertfactors to evaluate the reliability of nonscien-
ings phase of the trial. tific expert testimony®* Some circuits held that tHgaubert
factors apply to all types of expert testimony. Other courts
The Department of Defense is also considering a proposedound that theDaubertfactors do not work well in evaluating
amendment to MRE 615 that does not authorize exclusion forthe reliability of nonscientific evidence. There was a great deal
“any victim of an offense from the trial of an accused for that of confusion and inconsistency over these issues until March of
offense because such victim may testify or present any informadast year when the Supreme Court resolved these questions in
tion in relation to the sentence of that offense during the courtsthe case oKumho Tire v. Charmichagi®
martial presentecing proceedin§®” Whether the President
signs this proposed amendment or not by 1 June of this year,
victims will be allowed to remain in the courtroom if the only On 6 July 1993, the right rear tire of a minivan driven by the
basis for exclusion is that they may be a sentencing witness. plaintiff, Patrick Carmichael, blew out. The minivan crashed
and one passenger was killed and several others were injured.
Following the accident, Carmichael sued the tire maker,
The Supreme Court Clarifiéaubert Kumho Tire, alleging that the tire failed because of a design or
manufacturing defec#’
The most significant development in the rules of evidence
this year came in the area of expert testimony, specifically, how The plaintiff based much of his case on the testimony of
trial judges should evaluate the reliability of nonscientific Dennis Carlson, Jr. Mr. Carlson worked for a litigation consult-
expert testimony. In 1993, the Supreme Court, in the case ofng firm that performs tire failure analysis. Mr. Carlson had a
Daubert v. Merrill Dow*?® held that thé-rye'® test of general  bachelor’'s and master’s degree in mechanical engineering.
acceptance was no longer the “be-all end-all” test for evaluatingBefore becoming a litigation consultant, Carlson worked for
the reliability of scientific evidence. According to the Court, several years at Michelin Tire Compa#fy.Mr. Carlson was
FRE 702 superceded theye test as the standard for the admis- prepared to testify that, in his opinion, the cause of the tire fail-
sibility of expert testimony?* To aid trial courts in conducting ure was a manufacturing or design defé&ctThe defendants
this evaluation, the court set out four criteria that trial judges

128. Notice of Proposed Amendments to Manual for Courts, United States (1998 ed.) 64 Fed. Reg. 27,761 (1999) (proposkib®)ay 21,

129. 509 U.S. 579 (1993).

130. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).

131. Daubert 509 U.S. at 589.

132. Id. at 593.

133. Id. at 592.

134.1d. at 579 n.8.

135. See, e.g United States v. Plunk, 153 F.3d 1011 (9th Cir. 1998) (holdindtavertfactors did not apply in evaluating the reliability of an expert in drug dealer
codes); United States v. Ruth, 42 M.J. 730 (Army Ct. Crim. App. 1995) (statinDdbaertfactors do not apply in evaluating a questioned document examiner);

Berry v. City of Detroit, 25 F.3d. 1342 (6th Cir. 1994) (applyingBreeibertfactors to evaluate the reliability of an expert on police practices).

136. 119 S. Ct. 1167 (1999). This case will be published in the United States reporter at 526 U.S. 137; however, Hisligdhpusion has not been released.
This article will cite to the Supreme Court reporter for all referencksimeho Tire v. Carmichael

137. Kumho Tire 119 S. Ct. at 1171.

138. Brief for Petitioner at 4-5, Kumho Tire v. Carmichael, 119 S. Ct. 1167 (1999).
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disputed the cause of the separation and the method used by The Supreme Court granteertiorari'’ to resolve the
Carlson to reach his conclusioris. uncertainty between the lower courts. In its opinion, the
Supreme Court addressed two key issues. First, does the trial
Carlson claimed that separation of the tread from the innerjudge’s gatekeeping obligation under Rule 702 apply to all
carcass is caused by either a manufacturing or design defect diypes of expert testimoni® Second, can the trial judge use the
under-inflation of the tire. According to Carlson, under-infla- Daubertfactors to evaluate the reliability of nonscientific
tion can be detected by looking at four physical symptoms of expert testimony? The Court answered yes to both questions.
the tire. If at least two of those four symptoms are not present,
Carlson would conclude that a manufacturing or design defect On the first issue, the Court found that the language of the
caused the separati¢fi. rule and evidentiary policy all require the judge to serve as a
gatekeeper for all types of expert evidence. The Court said that
In this case, Carlson conducted a physical examination ofthe language of Rule 702 makes no relevant distinction between
the tire only an hour before he was depdéedespite finding “scientific” knowledge and “technical” or “other specialized”
some evidence of each of the four symptoms that could indicat&knowledge. The rule, therefore, creates a reliability standard
under-inflation, Carlson did not change his initial opinion that for all types of expert testimony, regardless of the f&fm.
a manufacturing or design defect caused the separation. Carl-
son testified that in his opinion, none of the symptoms were sig- The more difficult and contentious issue was whether a trial
nificant, and that a manufacturing or design defect caused thgudge could or should use tiEubertfactors to perform the
blowout4® gatekeeping function required by the rules to nonscientific
expert evidence. The Court framed the issue as follows:
At trial, the defense argued that Mr. Carlson’s testimony “Whether a trial judge determining the admissibility of an engi-
should be excluded because his methodology for determiningneering expert’s testimony may consider several more specific
the cause of tire separation failed the Rule 702 reliability factors thatDaubertsaid might bear on a judge’s gatekeeping
requirement. The district court judge applieBauberttype determination.’®* The Court held: “Emphasizing the word
reliability analysis to Carlson’s testimony even though it was ‘may’ in the question, we answer that question y&s.The
arguably “technical” rather than “scientific” evidence. Apply- Court then proceeded to make clear what dt@ubertwas
ing theDaubertfactors, the district court excluded the evidence very confusing.
as unreliablé?* The plaintiffs appealed the judge’s order to the

Eleventh Circuit* The Eleventh Circuit held that the judge’s First, the Court recognized that there are many different
decision to apply ®auberttype analysis was legal error kinds of experts and many kinds of expertise. To account for
because the evidence was nonscientific Badibertonly these differences, the Rule 702 reliability inquiry must be flex-
applied to scientific evidencé? ible.}® According to the CourDaubertmade clear that the

factors they listed do not constitute a definitive list. If that point
was not clear irbaubert the Court went to great lengths to

139. Kumho Tire 119 S. Ct. at 1171.

140. Id. at 1172.

141. Id.

142. Brief for Petitioner at 6, Kumho Tire v. Carmichael, 119 S. Ct. 1167 (1999).
143. Kumho Tire 119 S. Ct. at 1173.

144. 1d.

145. Carmichael v. Samyang Tire, Inc., 131 F.3d 1433 (itth997).
146. Id. at 1436.

147. 118 S. Ct. 2339 (1998).

148. Kumho Tire 119 S. Ct. at 1174.

149. Id.

150. Id.

151. Id. at 1175.

152. |d. at 1176.

APRIL 2000 THE ARMY LAWYER « DA PAM 27-50-329 68



make the point clear here. Specifically, the Court said theymethod than merely looking at the expert’s qualifications. The
could not rule in or rule out for all cases and for all time the focus on the expert’s qualifications simply does not go far
applicability of theDaubertfactors!® enough and does not take into consideration that even though
the expert may be qualified and the information may be helpful,
The last aspect of the opinion emphasized the discretion ofit may not be reliable. Indeed, afttumho Tire counsel may
the trial judge. In deciding whether to apply thaubertfac- have a strong argument to say that a trial judge has abused his
tors to a particular type of evidence, wiatubertfactors to discretion if the reliability focused on only these two prongs
apply, and whether to apply factors not listediaubert the without considering other relevant factors.
trial judge must have considerable leeway and broad lafittide.
The trial judge’s decision should be evaluated on an abuse of On a closely related point, there may be a greater need for
discretion standard. The short concurrence written by Justicepre-trial motions and motions in limine to evaluate the admissi-
Scalia further clarifies this point. He stated that the abuse ofbility of this testimony. Advocates will also have greater
discretion standard is not discretion to perform the reliability responsibility and greater freedom to provide the factors that
determination inadequately. “Rather, it is discretion to choosethe trial judge can use to evaluate the reliability of nonscientific
among reasonable means of excluding expertise that is faussexpert evidence. Trial judges will also have greater freedom to

and science that is junky® rule on the admissibility or inadmissibility of nonscientific
experts.
Guidance Finally, Kumho Tiremay have the effect of actually preclud-

ing some nonscientific evidence that courts had routinely

The Court’s opinion itKumho Tirewas a victory of common  admitted. Many commentators see this as a likely conse-
sense over formalistic application of evidence rules. The Courtquence, particularly in the areas of handwriting analysis, fin-
recognized the futility of trying to create an inflexible template gerprints, arson investigations, psychological testing, accident
or formula that can be used for all cases and all types of eviteconstruction, and other areas of nonscientific expert evi-
dence. Instead, the Court noted that because the type of expedence!®® A closely related concern is that nonscientific experts
testimony varies widely, the trial judge must have a number of may try to “phony up” their qualifications to get past the more
tools available to evaluate the evidence’s reliability. Provided rigorous scrutiny that the courts are likely to empfy.
the judge uses factors designed to separate unreliable evidence
from good evidence, the appellate courts should not second- This concern is understandable and somewhat justified. The
guess that decision. argument is that befoteumho Tire many courts were not per-

forming a proper gatekeeping function for nonscientific expert

Because the military rules are patterned after the federaltestimony. Kumho Tirechanged that and now “all bets are off”
rules,Kumho Tireis an important case for military practitio- as to the reliability of any type of nonscientific expert evidence
ners. Practitioners will feel the greatest impact in the area ofadmitted prékumho Tire
nonscientific expert testimon¥.

The Court inKumhorecognized that a reexamination of the

First, Kumho Tiremeans that trial judges should consider a reliability of routinely admitted expert testimony might not be
number of facts and factors in evaluating the reliability of non- necessary. The Court said that trial judges have a great deal of
scientific experts. Trial courts often used a hands-off approachdiscretionary authority on how to conduct the reliability analy-
to evaluate the reliability of nonscientific experts. If the expert sis. This authority allows them to avoid “unnecessary reliabil-
appeared to have the requisite qualifications and the testimonyty proceedings in ordinary cases where the reliability of the
would be helpful, courts admitted'#. To make an adequate expert's method is properly taken for granted and to require
reliability determination, courts must use a more sophisticatedappropriate proceedings in the less usual or more complex

153. Id. at 1175.

154. Id.

155. Id. at 1176.

156. Id. at 1179 (Scalia, J., concurring).

157. Hugh B. Kaplarkvidence Speakers Offer Guidance in Combating Bad Science, Misuse of Expert Teg8nieayCriM. Prac. Rep. 219 (June 16, 1999)
(quoting Prof. Paul C. Gianelli).

158. United States v. Mustafa, 22 M.J. 165 (C.M.A. 1986).
159. Kaplansupranote 157.

160. Id.
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cases where cause for questioning the expert’s reliability False Confession Experts
arises.’ The challenge for trial judges and counsel is deter-
mining those cases where the reliability of the expert’s methods One caselnited States v. Griffitf® addresses the admissi-
can be properly taken for granted. bility of an expert in false confessiofS. In Griffin, the
accused was convicted of making false statements, taking inde-
One early poskumho Tirecase shows that judges may cent liberties and communicating a threat. In 1991, the
indeed take a closer look at evidence routinely admitted beforeaccused’s wife walked in on the accused and his two-year-old
Kumho Tire InUnited States v. Hing& a federal district judge  daughter who were in the bathtub and saw the accused'’s daugh-
excluded portions of a handwriting expert’s testimony becauseter playing with the accused’s erect penis. The Air Force inves-
it failed the reliability test. In her ruling, the district judge noted tigated the incident and ultimately closed the case as
that beforeKumho Tire this evidence would have been rou- unsubstantiatet¥® Several years later, the accused underwent
tinely admitted®® The judge said that applyiri@aubert/ a security clearance update and he was interviewed about the
KumbhoTire rigorously, however, the handwriting testimony has incident in 1991. He denied the incident again and then was
serious problems with such issues as empirical testing, and ratadministered a polygraph. After the polygraph examination,
of error. The district judge did not exclude all of the expert’s the accused signed a statement admitting that his previous state-
testimony, but she did prohibit the expert from testifying that in ments were not completely correct and that his daughter had in
his opinion the defendant was the author of the questioned docfact touched his erect penfs.
umentis
At trial, the defense’s theory was that the confession was
In other areas as well, courts may exclude evidence thatoerced and false. To support their theory, the defense sought
would have been admitted prior kumho Tire Some areas to call Dr. Rex Frank a psychologist as an expert on false con-
that are ripe for a closer examination include psychiatric testi-fessiong’® At a UCMJ 39(a) session, Dr. Frank testified that
mony, psychological profiling, syndrome evidence, false iden- he had studied false confessions for the past several years. His
tification testimony, and false confession testimony. Some ofresearch included a study of 350 cases where suspects had con-
this testimony was not highly favored by courts even before fessed but later had been determined to be innocent based on
Kumho Tire!®®> Now, trial judges may have more reasons to other evidence. The study concluded that forty-nine of those
exclude it without concern over reversal on appeal. cases involved coerced confessions. Dr. Frank also testified
about factors that affect someone’s vulnerability to falsely con-
The CAAF also dealt with a number of cases involving fess!”* Based on interviews with the accused and his review of
expert evidence and expert testimony this term. Some of theséhe case, Dr. Frank was willing to testify that the accused’s con-
cases are significant and may serve as an indication of wheréession is consistent with a coerced compliant type of confes-
the court is going with regard to particular types of expert testi-sion*’? Dr. Frank did acknowledge that he could not testify as
mony. to the veracity of the statement, only that the accused was vul-
nerable to coercioi? The military judge ruled that while Dr.
Frank was a qualified expert, this was not a proper subject mat-

161. Kumho Tire 119 S. Ct. at 1176.

162. 55 F. Supp. 2d 62 (D. Pa. 1999).

163. Id. at 64-65.

164. Id.

165. SeeUnited States v. Griffin, 50 M.J. 278 (1999); United States v. Brown, 49 M.J. 448 (1998); United States v. Rivers, 49(M98232
166. 50 M.J. 278 (1999).

167. For an excellent discussion of the admissibility of false confession expert testimony see, Major James R.h&gadrtissibility of False Confession Expert
TestimonyArmy Law., Aug. 1999, at 26.

168. Griffin, 50 M.J. at 279.
169. Id.

170. Id. at 281.

171. Id.

172. Id. at 282.
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ter for expert testimony, and the testimony does not have theno per se exclusion of this type of testimony, it can run afoul of
necessary reliability to assist the fact findéts. many of the same concerns courts have with polygraph evi-
dence. Of particular concern is the claim that the expert is
The CAAF affirmed the military judge’s ruling. The court potentially commenting on the credibility or veracity of another
found that the trial judge did not abuse his discretion for a num-witness.
ber of reasons. First, the court rejected the defense claim that
Dr. Frank’s testimony would show that the accused’s confes-
sion was false. The court noted that even Dr. Frank said he was Comments on Credibility
unable to do this, and even if he claimed that he could have, that
testimony would be inadmissible because it commented on the The problem of experts commenting on the credibility of
credibility of another witness and would therefore, not be help- other witnesses is a reoccurring issue that the CAAF seems to
ful.17s address in some form every year. Last tertdnited States v.
Birdsall,*"® the CAAF reversed a conviction because two gov-
Second, again in spite of defense counsel’s claim, Dr. Frankernment experts opined about the credibility of the child vic-
could not testify that the accused’s statement was coercedtims. The case set out a clear explanation of the law and why
According to the court, at best, Dr. Frank could testify that the this type of evidence is not helpful to the members. This year
confession was consistent with a coerced confession. Thesaw several cases dealing with this issue in a slightly different
problem with that testimony was that it was based on thecontext, where the defense had opened the door to a withess’s
accused version of the events, a version that the trial judgecredibility, and now the government was introducing rebuttal
expressly found unreliable based on other f&éts. opinion testimony. In these cases, the court allowed some lim-
ited opinion testimony on credibility.
Finally, the CAAF noted that the studies that Dr. Frank ref-
erenced involved British prisoners. There was no showing of The first case i¥nited States v. Eggdi® In Eggan the
how these studies could be related to American military person-accused was convicted of forcible sodomy with another soldier.
nel and the studies shed little light on whether the accused wa3he defense theory was that the conduct was consensual and
coerced to confesd’ that the victim was lying to cover up his own homosexu#fity.
The victim sought counseling after the incident and the govern-
ment called the counselor as a witness to testify that the victim
Guidance had trouble coping after the charged incident, to rebut the
defense claim that he was lyity. The defense cross-examined
This case is a good illustration of how case-specific the reli- the expert about whether the victim could be faking his emo-
ability determination should be. Here the court focused nottions. The expert said it was possitifeOn re-direct the expert
only on the expert’s credentials but also what the expert wouldtestified that she saw no evidence of fakffigThe defense did
testify about, what the basis of the expert’s opinion was, andnot object to these question at trial.
how closely tied the expert’s studies were to the facts of the
case. Although this case was decided befamnaho Tire this On appeal, the defense claimed that this was error because
is precisely the type of factual determination that the Court inthe expert commented on the victim’s credibilityThe CAAF
Kumho Tirecalled for. This case is also a good indication of rejected this argument. The court first said that the defense did
CAAF’s view of this kind of expert testimony. While there is not object to these questions at trial and placed in context, the

173. Id.

174. 1d. at 283.

175. 1d. at 284.

176. Id. at 285.

177. 1d. at 285.

178. 47 M.J. 404 (1998).
179. 51 M.J. 159 (1999).
180. Id. at 160.

181. 1d.

182. 1d.

183. Id. at 161.
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guestion did not amount to prejudicial error. The court also Guidance

pointed out that the military judge gave cautionary instructions

telling the members that they alone could determine the credi- These two cases illustrate how counsel can walk into their

bility of withesseg® Finally, the court held that any error was own trap by trying to elicit opinion testimony or other informa-

invited by the defense based on their cross-examination of thaion about whether the accused or a witness is telling the truth.

expert and they could not now complain since they opened thaVhile the general rule is that this evidence is inadmissible

door to otherwise inadmissible eviderite. because it both usurps the role of the fact finder, and is not help-
ful to the members, there are exceptions. If the counsel push

In a second casé&Jnited States v. Schlaméf the CAAF too hard, they may unwittingly open the door to opinion evi-

reached a similar result. The accused was charged with predence on rebuttal that would otherwise be inadmissible.

meditated murder of a female marine. The accused confessed

to the crimég® At trial, the defense theory was to show that the

confession was coerced and unreliaBle The government Expert Assistance

called the investigator who took the confession to testify about

what the accused told him. On cross-examination, the defense A final area regarding experts that the CAAF addressed this

asked the interrogator questions suggesting that he obtained gear is the showing of necessity that the defense must make in

false confession because of the intimidating environment andorder to get expert assistance to help prepare for trial. For the

the leading questions he us&dSpecifically, the defense coun- defense to get expert assistance, they must demonstrate why the

sel asked the investigator if he knew what a false confessiorassistance is necessary and why they cannot accomplish their

was and if certain interrogation techniques could lead to a falsaepresentation without the hefs. One caselnited States v.

confessiort®® On re-direct, the trial counsel asked the interro- Short® illustrates the importance of this showing.

gator if he thought the confession was false. The investigator

said ng'®2 The accused, Petty Officer, Darrin Short, was convicted of
wrongful use of marijuana based on a positive urinalysis. Prior

On appeal, the defense claimed that this question wado trial, the defense requested expert assistance from someone

improper because it elicited impermissible opinion evidence not associated with the Navy Drug Lab to help the defense pre-

about the truthfulness of the accus&dThe CAAF held that  pare its cas®’ In support of their motion, the defense counsel

the defense opened the door to this questioning on cross-exanstated that she had no background in chemistry past high-

ination and the government’s question was really askingschool, she did not have a knowledge of the drug testing sys-

whether the agent had employed any of the techniques sugtem, and the standard operating procedures from the drug lab

gested by the defen&¥. are so voluminous and technical that the defense could not
develop the required expertise independéfitly.

184. Id.

185. Id. at 162.

186. Id.

187. 52 M.J. 80 (1999).
188. Id. at 83.

189. Id. at 84.

190. Id. at 85.

191. Id.

192. Id.

193. Id.

194. Id. at 86.

195. SeeUnited States v. Gonzales, 39 M.J. 459 (1994); United States v. Garries, 22 M.J. 288 (C.M.A. 1986).
196. 50 M.J. 370 (1999).

197. Id. at 371.
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The government agreed that the defense was entitled tdhe government expert is available to the defense for initial con-
expert assistance but claimed that Mr. Hall, the head of thesultation. Of course, this requirement may put the defense
Navy Drug Lab could provide the requested assist&hdaur- “between a rock and a hard place.” If the defense is forced to
ing an Article 39(a) hearing, the military judge asked the consult with the government expert to lay the foundation for
defense counsel if she had consulted with the expert from theheir own independent expert, that consultation is not privileged
Navy lab. She replied that she had not, and did not intend to dand the government will have access to the information and per-
so in the future because in her view he was not independent andaps be tipped off as to the defense’s theory of the case. To pre-
could not provide the needed assistatitahe judge ruled that  vent this, the defense must be very cautious about the type of
the expert from the government lab was available to assist thénformation they disclose during these initial consultations.
defense and the defense counsel had not demonstrated the ne€ldis, however, may prevent the defense from developing the
for an independent expéft. information they need to demonstrate the need for an indepen-

dent expert. According to a majority of the CAAF, this is sim-

The CAAF agreed with the military judge and held that the ply a risk that the defense counsel must take if they hope to
defense had failed to make an adequate showing of nec&ssity. obtain independent assistance.

The court noted that the defense counsel refused to talk to the

government’s expert witness, she did not seek help from more

experienced counsel, and ultimately, at trial, she was successful New Rules

on cross-examination in eliciting testimony from the govern-

ment’s expert that the urinalysis results were consistent with  Pursuant to Military Rule of Evidence (MRE) 11392Mili-
passive inhalatiof®* The CAAF said that while the govern- tary Rules of Evidence 407, 801, 803, 804, and 807 are
ment's expert was not an independent expert, he gave thamended to reflect corresponding changes in the federal rules.
defense the tools she needed to lay the foundation for demonthe changes to the federal rules became effective on 1 Decem-
strating the necessity of an independent exffelBecause the  ber 1997. The changes to the military rules became effective 1
defense counsel did not avail herself of these opportunities, shdune 1999. The changes are set forth below with the new lan-
had failed to show why independent expert assistance was neguage underlined.

essary.

Judge Sullivan and Judge Effron filed dissenting opinions. Rule 407. Subsequent Remedial Measures
Both judges felt that the military judge had abused his discre-

tion by requiring the defense counsel to consult with the head When, after an_injury or harm allegedly
of the government la#8®> Both judges viewed Mr. Hall as sim- caused by arvent, measures are taken
ply being too conflicted to assist the defense because he was whieh that if taken previously, would have
ultimately responsible for the reports generated by the lab and made the-everibjury or harmless likely to

it is unlikely that he or one of his subordinates would point out occur, evidence of the subsequent measures
deficiencies in the testing procedufs. is not admissible to prove negligence, culpa-

ble conduct, a defect in a product, a defect in
a product’s design, or a need for a warning or

instruction ir—eonnection—with-the—event
The majority opinion reaffirms the position that simply ask- This rule does not require the exclusion of

ing for an independent expert is not enough, particularly where

Guidance

198. Id.

199. Id. at 372.

200. Id.

201. Id.

202. Id. at 373.

203. Id.

204. Id.

205. Id. at 379 (Effron, J., dissenting).
206. Id. (Effron, J., dissenting).

207. Military Rule of Evidence 1102 states “Amendments to the Federal Rules of Evidence shall apply to the Military Ridesasf B8 months after the effective
date of such amendments, unless action to the contrary is take by the President.”sud@Mote 1, M.. R. B/ip. 1102.
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The contents of Rule 803(24) and Rule 804(b)(5) have been
combined and transferred to new Rule 807. This was done to
facilitate additions to Rules 803 and 804. No change in mean-
ing is intended.

evidence of subsequent measures when
offered for another purpose, such as proving
ownership, control, or feasibility of precau-
tionary measures, if controverted, or
impeachment.

There is a typo in the last sentence of MRE 407 of the MCM MRE 804(b)(5) and (6) now read as follows:
1998 Edition (“or feasibility oprecautionary measures” should
be “or feasibility_ofprecautionary measures”). (5) [Transferred to Rule 807]

(6) Forfeiture by wrongdoing A statement
offered against a party that has engaged or
acquiesced in wrongdoing that was intended
to, and did, procure the unavailability of the
declarant as a witness.

MRE 801(d)(2) now reads as follows:

(2) Admission by party-opponenThe state-
ment is offered against a party and is (A) the
party’s own statement in either the party’s
individual or representative capacity, or (B) a
statement of which the party has manifested
the party’s adoption or belief in its truth, or
(C) a statement by a person authorized by the
party to make a statement concerning the
subject, or (D) a statement by the party’s
agent or servant concerning a matter within

804(b)(6) states that a party forfeits the right to object to
hearsay when that party’s wrongdoing caused the declarant to
be unavailable.

MRE 807 is new and reads as follows:

the scope of the agency or employment of the
agency or employment of the agent or ser-
vant, made during the existence of the rela-
tionship, or (E) a statement by a co-
conspirator of a party during the course and
in furtherance of the conspiracy. The con-
tents of the statement shall be considered but
are not alone sufficient to establish the
declarant’sauthority under subdivision (C),
the agency or employment relationship and
scope thereof under subdivision (D), or the
existence of the conspiracy and the patrticipa-
tion therein of the declarant and the party
against whom the statement is offered under

subdivision (E).

A statement not specifically covered by Rule
803 or 804 but having equivalent circumstan-
tial guarantees of trustworthiness, is not
excluded by the hearsay rule, if the court
determines that (A) the statement is offered
as evidence of a material fact; (B) the state-
ment is more probative on the point for which
it is offered than any other evidence which
the proponent can procure through reason-
able efforts; and (C) the general purposes of
these rules and the interests of justice will
best be served by admission of the statement
into evidence. However, a statement may not
be admitted under this exception unless the
proponent of it makes known to the adverse

party sufficiently in advance of the trial or
hearing to provide the adverse party with a
fair opportunity to prepare to meet it, the pro-
ponent’s intention to offer the statement and
the particulars of it, including the name and
address of the declarant.

This change responds to three issues rais@&bimjaily v.
United Stated®® First, the amendment codifies the Court’s
holding by expressly allowing the trial court to consider the
contents of the co-conspirator’s statement to determine if a con-
spiracy existed and the nature of the declarant’s involvement.
Second, it resolves the issue left unresolveBanrjaily by
stating that the contents of the declarant’s statement do not
alone suffice to establish a conspiracy in which the declarant
and the accused participated. Third, the amendment extends
the rationale oBourjaily to statements made under Rule
801(d)(2)(C) and (D).

Conclusion

The diversity of issues covered in this year’s installment of
new developments in evidence, reminds practitioners that evi-
dence is truly a challenging and interesting area of the law. The
rules are not stagnant; counsel must establish and maintain a
good understanding of these tools if they are to be effective
advocates.

MRE 803(24) now reads as follows:

(24) [Transferred to Rule 807]

208. 483 U.S. 171 (1987).
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Appendix

“Rule 513. Psychotherapist-patient privilege

(a) General rule of privilege. A patient has a privilege to refuse to disclose and

to prevent any other person from disclosing a confidential communication made by between the patient to a psychotherapist or
assistant to the psychotherapist, in a case arising under the UCMJ, if such communication was made for the purposagf facilitat
diagnosis or treatment of the patient’'s mental or emotional condition.

(b) Definitions. As used in this rule of evidence:

(1) A “patient” is a person who consults with or is examined or interviewed by a psychotherapist for purposes of advice,
diagnosis, or treatment of a mental or emotional condition.

(2) A “psychotherapist” is a psychiatrist, clinical psychologist, or clinical social worker who is licensed in any statg, terr
possession, the District of Columbia or Puerto Rico to perform professional services as such, or who holds credentidsstacprovi
services from any military health care facility, or is a person reasonably believed by the patient to have such liceertads.cred

(3) An “assistant to a psychotherapist” is a person directed by or assigned to assist a psychotherapist in providimglprofessio
services, or is reasonably believed by the patient to be such.

(4) A communication is “confidential” if not intended to be disclosed to third persons other than those to whom disclosure
is in furtherance of the rendition of professional services to the patient or those reasonably necessary for such trah#imission
communication.

(5) “Evidence of a patient’s records or communications” is testimony of a psychotherapist, or assistant to the sante, or patie
records that pertains to communications by a patient to a psychotherapist, or assistant to the same for the purposés af diagnos
treatment of the patient's mental or emotional condition.

(c) Who may claim the privilege. The privilege may be claimed by the patient or the guardian or conservator of thé patient.
person who may claim the privilege may authorize trial counsel or defense counsel to claim the privilege on his or h&hbehalf.
psychotherapist or assistant to the psychotherapist who received the communication may claim the privilege on behaéfaf the pat
The authority of such a psychotherapist, assistant, guardian, or conservator to so assert the privilege is presumeddae tie abse
evidence to the contrary.

(d) Exceptions. There is no privilege under this rule under the following circumstances:
(1) Death of Patient. The patient is dead,;

(2) Spouse abuse or child abuse or neglect. When the communication is evidence of spouse abuse, child abuse, or neg
or in a proceeding in which one spouse is charged with a crime against the person of the other spouse or a child okejther spou

(3) Mandatory reports. When federal law, state law, or service regulation imposes a duty to report information contained it
a communication;

(4) Patient is dangerous to self or others. When a psychotherapist or assistant to a psychotherapist has a beliet believes
a patient’s mental or emotional condition makes the patient a danger to any person, including the patient;

(5) Crime or fraud. If the communication clearly contemplated the future commission of a fraud or crime or if the services
of the psychotherapist are sought or obtained to enable or aid anyone to commit or plan to commit what the patient kmablgr reas
should have known to be a crime or fraud,;

(6) Military necessity. When necessary to ensure the safety and security of military personnel, military dependents, militan
property, classified information, or the accomplishment of a military mission;

(7) Defense, mitigation, or extenuation. When an accused offers statements or other evidence concerning his mental con
tion in defense, extenuation, or mitigation, under circumstances not covered by R.C.M. 706 or M.R.E. 302, the military,judge ma
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upon motion, order disclosure of any statement made by the accused to a psychothenagaigtbe necessary in the interests of
justice; or

(8) Constitutionally required. When admission or disclosure of a communication is constitutionally required.
(e) Procedure to determine admissibility of patient records or communications.

(1) In any case in which the production or admission of records or communications of a patient other than the accused is
matter in dispute, a party may seek an interlocutory ruling by the military judge. In order to obtain such a ruling,ghelparty

(A) file a written motion at least 5 days prior to entry of pleas specifically describing the evidence and stating the purpose
for which it is sought or offered, or objected to, unless the military judge, for good cause shown, requires a diffemrfilinge f
or permits filing during trial; and

(B) serve the motion on the opposing party, the military judge and, if practical, notify the patient or the patient’s guardian
conservator, or representative of that the filing of the motion has been filed and that the patient has an of the opdmtheéydt
as set forth in subparagraph (e)(2).

(2) Before ordering the production or admission of evidence of a patient’s records or communication, the military judge shal
conduct a hearing. Upon the motion of counsel for either party and upon good cause shown, the military judge may orohegy the hea
closed. Atthe hearing, the parties may call witnesses, including the patient, and offer other relevant evidence. Wik glaient
be afforded a reasonable opportunity to attend the hearing and be heard at the patient’s own expense unless the patiht has bee
erwise subpoenaed or ordered to appear at the hearing. However, the proceedings will not be unduly delayed for thiis purpose.
case before a court-martial composed of a military judge and members, the military judge shall conduct the hearing prgside the
ence of the members.

(3) The military judge shall examine the evidence or a proffer thereof in camera, if such examination is necessary to rule o
the motion.

(4) To prevent unnecessary disclosure of evidence of a patient’s records or communications, the military judge may issu
protective orders or may admit only portions of the evidence.

(5) The motion, related papers, and the record of the hearing shall be sealed and shall remain under seal unless the milit
judge or an appellate court orders otherwise.”

b. M.R.E 513. The analysis to M.R.E 513 is created as follows:

“1999 Amendment: Military Rule of Evidence 513 establishes a psychotherapist-patient privilege for investigations or proceed
ings authorized under the Uniform Code of Military Justice. MRE Rule 513 clarifies military law in light of the SuprenueCieurt
sion in Jaffee v. Redmond, 518 U.S. 1, 116 S.Ct. 1923, 135 L.Ed.2d 337 (1996). Jaffee interpreted Federal Rule of Eviglence 50
create a federal psychotherapist-patient privilege in civil proceedings and refers federal courts to state laws to detexteine th
of privileges. In deciding to adopt this privilege for courts-martial, the committee balanced the policy of followingdedanral
rules when practicable and not inconsistent with the UCMJ or MCM with the needs of commanders for knowledge of certain type
of information affecting the military. The exceptions to the rule have been developed to address the specialized sooiditaof th
and separate concerns which that must be met to ensure military readiness and national security. See Parker v. Le¥$3417 U.S.
743 (1974); U.S. ex rel. Toth v. Quarles, 350 U.S. 11, 17 (1955); Dept. of the Navy v. Egan, 484 U.S. 518, 530 (1988nhoThere
intent to applyheprivilegeMRE 513in any proceeding other than those authorized under the UBRRE Rule 513 was based in
part on proposed Fed. R. Evid. (not adopted) 504 and state rules of evidence.

MRE Rule 513 is not a physician-patient privilege, instead it is a separate rule based on the social benefit of confidseitial co
ing recognized by Jaffee, and similar to the clergy-penitent privilege. In keeping with American military law since iitsirtbeps
is still no physician-patient privilege for members of the Armed Forces. See the analyses for Mil.R.Evid. 302 and MB&L.Evid.

(a) General rule of privilege. The words “under the UCMJ” in this rule meathibgrivilege MRE 513applies only to UCMJ
proceedings, and does not limit the availability of such information internally to the services, for appropriate purposes.
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(d) Exceptions. These exceptions are intended to emphasize that military commanders are to have access to all information
that psychotherapists are to readily provide information necessary for the safety and security of military personnek,apstaition
lations, and equipment.”
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The Oracle at CAAF: Clear Pronouncements on Manslaughter, and Ambiguous
Utterances on the Defense of Necessity

Major Timothy Grammel
Professor, Criminal Law Department
The Judge Advocate General's School

Charlottesville, Virginia

Introduction Manslaughter

In ancient Greece, humans sought divine communication. N Arrlenca.n. criminal law, the crime of manslaughter
about their public and private problemat oracles, or shrines, ~includes “homicides which are not bad enough to be murder but
humans asked the gods for guidahcEhe pronouncements of  Which are too bad to be no crime whateverh Article 119,
the gods were often helpftil Sometimes, however, the gods Uniform Code of Military Justice (UCMJ), Congress pro--
refused to respond to the humans’ requests for guidaBeeh scribed those hom|p|des that are not bad eno_ugh to be consid-
year, military justice practitioners look to the United States €7€d murder, but involved enough culpability to warrant

Court of Appeals for the Armed Forces (CAAF) for guidance in criminal punishment. The first paragraph of Article 119 pro-
the area of substantive criminal law. scribes the crime of voluntary manslaughter; the second para-

graph proscribes the crime of involuntary manslaughter. Under

During the 1999 terrhthe CAAF decided four cases that Article 119(b), involuntary manslaughter is an unlawful killing
gave clear guidance on different aspects of the crime of manthat either resulted from culpable negligefic, occurred
slaughter. In two other cases, however, the CAAF provided"VNile perpetrating an offense against the pefson.
ambiguous dicta on whether the defense of necessity exists in
the military. This article analyzes those CAAF opinions deal- United States v. Well¥: The Hybrid Lesser-Included Offense
ing with manslaughter and necessity. This article also considers (LIO) of Voluntary Manslaughter
the new offense of reckless endangerment under Article 134.
Finally, this article discusses two cases in which the Army  Under the UCMJ, voluntary manslaughter occurs when all

Court of Criminal Appeals (ACCA) extended and overruled the elements for premeditated or unpremeditated murder are
prior case law. met, but the accused unlawfully killed the victim “in the heat of

sudden passion caused by adequate provocatiorhe factual
issues of “heat of sudden passion” and “adequate provocation”
invite litigation!? TheManual for Courts-Martia(MCM) lists

1. Lews CampBELL, RELIGION IN GREEK LITERATURE 24 (Books for Library Press 1971) (1898).

2. SeelJosePHFONTENROSE PyTHON: A Stupy oF DELPHIC MYTH AND ITs ORIGINS 44-45, 102, 105 (1959) (describing how the Delphians, the Temesians, and the Argo-
nites, respectively, went to the Oracle at Delphi to ask Apollo for guidance).

3. SeelLewis R. FARNELL, THE HiIGHER AsPECTSOF GREEK ReLIGION 97-98 (1912)see alsd-oNTENROSE supranote 2, at 306-07 (explaining the myth that the city of
Thebes was founded at its location because Kadmos, after consulting Apollo at the Oracle at Delphi about where he stould, Setlteved the guidance he
received, including that he should follow a cow that he would meet until she lie down).

4. SeeFoNTENROSE supranote 2, at 401 (discussing how Herakles consulted Apollo at the Oracle at Delphi, but Apollo refused to give him a response).

5. The 1999 term began 1 October 1998 and ended 30 September 1999.

6. 2 WAYNE R. LAFAVE & AusTiN W. SoTT, SusTANTIVE CRIMINAL LAwW § 7.9 at 251 (1986).

7. UCMJart. 119 (LEXIS 2000). Note that the President has taken this one step further by enumerating negligent honuffielesasiader Article 134. MuaL
FOR CoURTS-MARTIAL, UNITED STATES, pt. IV, § 85 (1998) [hereinafter MCM].

8. UCMJ art. 119(b)(1).
9. Id. art. 119(b)(2).

10. 52 M.J. 126 (1999).
11. UCMJ art. 119(a).

12. See, e.gUnited States v. Henderson, 52 M.J. 14 (1999); United States v. Saulsberry, 43 M.J. 649 (Army Ct. Crim. Apgn b29§) 4ff'd, 47 M.J. 493 (1998).
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elements for voluntary manslaughter that are virtually identical chest and shoulder level. Wells claimed he thought the boy-
to the elements for unpremeditated mufdethis is because friend was reaching for a pistol, and Wells shot him three
the two proof requirements of “heat of sudden passion” andtimes?!’
“adequate provocation” are not elements of voluntary man-
slaughter. To the contrary, once the evidence raises the lesser- The government charged AO3 Wells with premeditated
included offense (LIO) of voluntary manslaughter, the prosecu- murder. At trial, the defense theory was self-defense. The mil-
tion must disprove it beyond a reasonable doubt to convict ofitary judge gave instructions on premeditated murder, the LIO
the greater offense of either premeditated murder or unpremedef unpremeditated murder, self-defense, and mutual combat.
itated murdet? If the evidence raises the issues of “heat of sud- Neither party requested the instruction on voluntary man-
den passion” and “adequate provocation,” the military judge slaughter, and the military judge did not give it sua sp&nte.
has a sua sponte obligation to instruct on voluntary manslaughThe members found the accused guilty of premeditated mur-
ter’® The military judge’s failure to give a sua sponte instruc- der?®
tion was the issue idnited States v. Wells.
The Navy-Marine Corps Court of Criminal Appeals

Aviation Ordnanceman Third Class (AO3) Tyron L. Wells (NMCCA) found that the military judge erred by failing to sua
had a verbal altercation with his estranged wife. The victim, asponte give the voluntary manslaughter instruction, but the
man who AO3 Wells thought was having an affair with his Navy court affirmed the conviction because the error was harm-
wife, was present and got involved in the argument. Wellsless?*® The CAAF agreed that the failure to give the instruction
grabbed his wife’s keys and left. The wife’s boyfriend followed was legal errof* Military law requires a trial judge to give
AO3 Wells to his car to try to get the keys back and displayed ainstructions on a LIO sua sponte when some evidence reason-
pistol in his waistband. As AO3 Wells drove away, the boy- ably places the LIO in issi#&.Although not the classic case of
friend fired a shot into the air. Wells saw a police officer on the voluntary manslaughter, evidence of the heated domestic dis-
way to his apartment but did not report the incident. Within pute, the presence of the victim whom the accused suspected of
minutes, however, he did tell a friend about the incident, and hebeing involved with his estranged wife, the boyfriend’s display
asked his friend to drive him back to his wife’'s apartment. and use of a pistol, and the final confrontation raised the issues
Wells took his own pistol with him for protectidh. The trip of “heat of sudden passion” and “adequate provocaton.”
back to his wife’s apartment took only minutes. Wells con-
fronted and argued with his wife’'s boyfriend. The boyfriend = The CAAF disagreed with the Navy court on the issue of
started to back away and was making motions with his hands aprejudice. The Navy court focused on the fact that the members

13. The elements for unpremeditated murder are:
[1] That a certain named or described person is dead;
[2] That the death resulted from the act or omission of the accused,;
[3] That the killing was unlawful; and
[4] that, at the time of the killing, the accused had the intent to kill or inflict great
bodily harm upon a person.

MCM, supranote 7, pt. IV, 1 43b(2). The only difference in the elements for voluntary manslaughter is that the last two wordsrdf #lerfent, “a person,” are
replaced with “the person killed.ld. 1 44b(1).

14. United States v. Schap, 49 M.J. 317, 320 (1998).

15. MCM,supranote 7, R.C.M. 920(e)(2).

16. United States v. Wells, 52 M.J. 126, 127 (1999).

17. Id. at 128.

18. Id.

19. Id. at 129. The adjudged sentence was a bad-conduct discharge, confinement for life, forfeiture of $400 pay per moatidfoedifietion to E-1ld. at 127.
The reason for this unusual sentence is that premeditated murder has a mandatory minimum of imprisonment for lisuprisl@dte 7, pt. IV, 1 43e(1). The
remainder of the sentence, however, is a matter within the discretion of the court-ndrfaC.M. 1002.

20. Wells 52 M.J. at 128.

21. Id. at 130.

22. Id. at 129.

23. Id. at 130.
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received the instruction on the LIO of unpremeditated murder, The CAAF held that the Navy court did not use the correct
which has the same elements as voluntary manslaughter, but thetandard for prejudic®&. When the evidence at trial is such that
members still convicted him of the premeditated mutt@ihe a rational court-martial panel could acquit on the charged
CAAF rejected this argument for two reasons. First, althoughoffense but convict on the LIO, then the appellate court must
unpremeditated murder and voluntary manslaughter have theeverse the convictiofd. In applying that standard, the CAAF
same elements, voluntary manslaughter is distinguished fronfound that there was “ample evidence in this case from which
both premeditated murder and unpremeditated murder by twahe members could reasonably find that appellant committed
additional proof requirements. The military judge never this lesser offense of manslaughter, but not the greater charged
instructed the members on these two factual issues. The triereffense of premeditated murdé?.” Accordingly, the CAAF
of-fact did not consider whether AO3 Wells acted in the heat of found that the error was not harmless and reversed the convic-
sudden passion caused by adequate provodation. tion of premeditated murdét.

Second, the Navy court erroneously relied on the finding of ~ Wellsis significant to practitioners for two reasons. Of gen-
premeditation and the minimal direct evidence of heat of sud-eral significance, it provides the correct standard for prejudice
den passion and adequate provocation to determine if the memwhen a military judge erroneously omits an instruction for a
bers would not have found the accused guilty of only the LIO LIO. Also, the CAAF provided guidance on the definition of
of voluntary manslaughtéf. The CAAF pointed out that the  voluntary manslaughter. Lesser included offenses are usually
finding of premeditation did not logically preclude heat of sud- quantitatively or qualitatively lesser than the greater offénse.
den passion or adequate provocation. The military judge didwith voluntary manslaughter, however, the LIO exists when
not give the specific instruction in the Military Judges’ Bench- two additional facts exist. Once the evidence raises those two
book explaining the effect of sudden passion on premedita-factual issues, the prosecution has the burden to disprove the
tion,?” which might permit a rational inference that the members existence of those two facts beyond a reasonable doubt. That
rejected heat of sudden passion and adequate provoé&ation.dynamic is similar to the prosecution’s burden to disprove most
Also, the CAAF stated that “[a]n appellate court does not nor- special defenses raised by the evideéficBractitioners should
mally evaluate the credibility of the evidence presented in athink of voluntary manslaughter as a hybrid between a LIO and
case to determine harmless error, especially in a case like appe& special defense to appreciate the unique nature of the offense.
lant’s, where evidence on the disputed matters is not over-
whelming.”® Also, the CAAF quickly rejected the argument
that the self-defense instruction rendered the erroneous omis- United States v. Martin€Z: Involuntary Manslaughter for

sion of the voluntary manslaughter instruction harmless, Failing to Provide Medical Assistance for a Child
because the issues involved in the two instructions are differ-
ent3° One theory of culpability under involuntary manslaughter is

culpable negligence. ldnited States v. Martingthe CAAF

24. 1d.

25. Id. at 130-31.

26. Id. at 131.

27. U.S. @PToF ARMY, Pam. 27-9, LEGAL SERVICES MILITARY JUDGES BENCHBOOK, I 3-43-1, n.5 (30 Sept. 1996).
28. Wells 52 M.J. at 131.

29. Id.

30. Id.

31. Id. at 130.

32. Id.

33. Id. at 131.

34. I1d. The CAAF sent the case back to the Navy court, which could affirm a conviction of voluntary manslaughter or order@ rieheari31-32.

35. SeeMCM, supranote 7, pt. IV, § 3b(1) (providing the examples of larceny as a quantitatively lesser offense of robbery and wrongfatappaspai qualita-
tively lesser offense of larceny).

36. See idR.C.M. 916(b).

37. 52 M.J. 22 (1999).
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provided clear guidance on the definition of “culpable negli- ence of a legal duty and negligence in the performance of that
gence.” duty.

Sergeant (SGT) Jose M. Martinez was stationed at Fort Sergeant Martinez argued that the evidence did not show
Campbell, Kentucky. The victim, Niko Martinez, was born to that he had a duty to take Niko to the hospital for injuries
SGT Martinez’s wife, as the result of an affair she had while inflicted by his wife. According to thICM, “[w]hen there is
SGT Martinez was deployed overseas. Although SGT Mar-no legal duty to act there can be no negléctFor example,
tinez wanted to put the child up for adoption, Mrs. Martinez suppose you go for a walk to clear your head, after reading this
kept her son. Sergeant Martinez concealed Niko’s status byarticle. You walk past a lake and see a child drowning. You
claiming that Niko was his wife’'s nephew, and he never know you could save the child, but you decide against it
enrolled Niko as a dependent within the military benefits sys- because you do not want to wrinkle your clothes. Although you
tem3® At the age of sixteen months, Niko died as a result of are morally challenged, you did not commit a crime, because
severe physical abuse by his mother over a period of fouryou had no legal duty to act to save the drowning ¢hild.
months. Mrs. Martinez admitted hitting Niko and slamming his
head into the wall so hard it left indentations in the wallboard. = The CAAF agreed with this general proposition. Under the
The child had bruises from head to fébtSergeant Martinez  facts of this case, however, the CAAF found the accused did
noticed the injuries and was “mad” at his wife. Niko started to have a legal duty to provide medical care to Nikdinder the
show signs of physical distress—listlessness and a fever. Setdaw, parents have a duty to provide medical assistance to their
geant Martinez claimed that he counseled his wife to bring thechildren. In this case, Niko was the biological child of SGT
child to the hospital and she assured him that she would, but sh#artinez’s wife, lived with his family, and looked to SGT Mar-
never did®® The next day, Niko dieth. tinez as his father. The birth certificate listed SGT Martinez as

the father, and he assumed the responsibilities of being a parent

A court-martial convicted SGT Martinez of involuntary to Niko*® The CAAF held, under those facts, the members
manslaughter for failing to provide medical attentténOn could reasonably find that the accused had “a parental duty as
appeal, SGT Martinez argued that the evidence was legallyco-head of household to provide medical assistance to this
insufficient for a conviction of involuntary manslaughter. Spe- child.”®
cifically, he challenged the sufficiency of the evidence of cul-
pable negligence. The CAAF held that the evidence was Sergeant Martinez also argued that there was no evidence of
legally sufficient?® unreasonable or negligent conduct on his part in failing to pro-

vide medical care to Niko. He argued that he acted reasonably

Culpable negligence has two components: (1) negligent actin counseling his wife to take the child to the hospital and rely-
or omission, and (2) culpable disregard for the foreseeable coning on her assurances. He argued that his choice to trust his
sequences to othets.The first component requires the exist- wife was the wrong choice, but it was not neglig€niThe

38. Id. at 23.

39. Id.

40. 1d.

41. The death was due to bleeding over the course of several days from the traumatic rupture of blood vessels conrbgéstive biact.ld.

42. The accused was charged with and convicted of accessory after the fact to assault, involuntary manslaughter, clitdimaggpdson of a serious offense.
The members adjudged a sentence of a dishonorable discharge, confinement for 13 years, forfeiture of $854 pay per mmathtfs, 56 reduction to the lowest
enlisted grade. The ACCA found the child neglect and misprison offenses to be multiplicious, set aside those convidiansasead the confinement and forfei-
tures by two yearsld. at 22.

43. 1d. at 23.

44. MCM,supranote 7, pt. IV, T 44c(2)(a)(i)-

45. 1d. T 44c(2)(a)(ii).

46. 1d.

47. Martinez 52 M.J. at 24.

48. 1d. at 25.

49. Id.

50. Id.
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CAAF held, in light of the physical symptoms that the accused United States v. Rile§f. Limitation on Appellate Courts in
observed in the week prior to death, the members could reason- Affirming LIO
ably find that SGT Martinez’s “reliance on a suspected child
abuser’s assurances was an unreasonable response to his duty toAnother case discussed involuntary manslaughter based on
provide medical care to this chil&” withholding of medical care. Wherebfartinezlooks at the
substantive definition of the crime of involuntary manslaughter,
The second component of culpable negligence is recklessUnited States v. Rildpoks at a procedural issue. Under mili-
ness—the culpable disregard for the foreseeable consequencéary law, appellate courts have the authority to set aside a con-
to others. In an involuntary manslaughter case, death must begiction and affirm a LICG? The issue ifRileywas whether the
reasonably foreseeable. The standard is objective, and it is ndiir Force Court of Criminal Appeals, after setting aside the
a defense that the accused did not intend or foresee*ti&ah. conviction for unpremeditated murder as factually insuffi-
geant Martinez argued that there was no showing that a reasoreient?® could affirm the LIO of involuntary manslaughter on a
able person would have foreseen death as a consequence of Hiseory not presented to the members. The facts of the case are
failure to take Niko to the hospit#l. The court disagreed and important to understanding the CAAF’s opinion.
focused on the expert medical testimony about the symptoms
Niko would have displayed between the time of his abdominal In April, Airman Leslie D. Riley complained to her military
injury and his death. The evidence also showed that SGT Marsupervisor about cramping, spotting, and the absence of men-
tinez was aware of the intentional battering. On this evidence strual cycle. She went to the emergency room (ER). The doctor
the court concluded that the members could find that a reasoneonducted abdominal and pelvic exams and gave her a pain-
able person would have foreseen the substantial danger of deatteliever. Later that month, Airman Riley took a home preg-
in the absence of medical cafe Accordingly, the CAAF nancy test, which indicated she was pregnant. A friend told her
affirmed the conviction for involuntary manslaugttter. the result could be from stress or something she ate. Riley
made an obstetrician/gynecologist appointment at the end of
Martinezhas two important lessons for practitioners. First, April, but she cancelled it after working late the night befére.
the case provides guidance on the legal duty of a parent, or a
person in the position of a parent, to provide medical assistance In the beginning of July, Airman Riley was in great pain
for his child. Holding the “nonabusing” parent who is aware of after a racquetball game. Early the next morning, she went to
the abuse criminally liable may have a significant impact on the ER. She was holding her back and crying, and the pain was
child abuse. Second, the practitioner gains a clearer undereoming in wave$§® A contract physician at the end of his shift
standing of the definition of culpable negligence. Culpable examined Airman Riley. She told him that she hurt her back
negligence is comprised of the two components of negligenceplaying racquetball the day before. He gave her a pain-reliever
and recklessness. Negligence requires a legal duty and a breaeimd released héf. The ER technicians were concerned when
of that duty. Disregard for the foreseeable consequences to oththey saw her doubled-over and crying. They asked the incom-
ers, also known as recklessness, is an objective standard-ing doctor to look at her. He looked at her charts, asked ques-
whether a reasonable person would have realized the substarions, and ordered a pregnancy tést.
tial and unjustified danger of death.

51. Id.

52. Id. at 25-26.

53. Id. at 25.

54. 1d. at 26.

55. Id.

56. 50 M.J. 410 (1999).

57. UCMJ art. 59(b) (LEXIS 2000).
58. The service courts have the mandate to review for factual sufficiency in addition to legal sufficiency. UCMJ art. 66(c).
59. Riley, 50 M.J. at 411-12.

60. Id. at 412.

61. Id.

62. Id.
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After giving blood for the pregnancy test, Airman Riley slaughter, but retained the description of culpable negligence
went to the restroom. After she was in the restroom for a while,by failing to prevent the fracture of the baby’s slétliThe
one of the technicians knocked on the door. Airman Riley saidmembers found her guilty of premeditated murder. During the
she would be out in a few minutes. Another technician presentencing proceeding, however, they reconsidered and
knocked, and she said “yes, sir.” The technician knocked againfound her guilty of unpremeditated murder.
and Airman Riley said she got sick and needed a®néfter
a total of about thirty to forty-five minutes in the restroom, Air- The Air Force Court of Criminal Appeals found the evi-
man Riley walked out with blood on her leg, which she said wasdence factually insufficient for unpremeditated murder. The
from her menstruatingf. She was anxious to go home. The Air Force court, however, held that the accused'’s refusing and
pregnancy test was positive. During a pelvic exam, the doctorimpeding medical assistance was culpable negligence and was
saw fresh lacerations and hematomas, which Airman Rileythe proximate cause of the child’s de&thiThe Air Force court
stated were from a rollerblading accidéntWhile Airman acknowledged that the military judge did not instruct on failure
Riley was in the examination room, a housekeeper found arto provide medical care, but it found that Airman Riley did
infant girl among wads of paper towels in the ER restroom trashmore than fail to seek medical care—she obstructed it with a
can®e culpable disregar®. Thus, the Air Force court affirmed a con-

viction of the LIO of involuntary manslaughtér.

At trial, the prosecution theory was that Airman Riley killed
her unwanted baby with premeditat®@nThe defense theory The CAAF considered whether the Air Force court erred by
was that Airman Riley sat on the toilet and instinctively began affirming a conviction of involuntary manslaughter on a theory
to push. Due to no fault of the accused, the baby “squirted out’of refusing medical assistance. Appellate courts have the
and suffered a fatal head injury from the fall to the floor. authority to affirm a conviction on a LIO, even if the members
According to the defense, Airman Riley thought the baby waswere not instructed on the LI®.The CAAF, however, focused
already dead when the technicians knocked on the’toor. on a due process limitation to that authoftywyhich the

Supreme Court explained Dunn v. United State'§

The defense objected to an instruction on culpable negli-
gence by a failure to act, because the failure to act was not Although the CAAF did not discugunnin detail, the facts
alleged or implied in the specification. The prosecution statedand rationale of that case are helpful in appreciating the due
that it did not intend to argue that Airman Riley’s culpability process right involved. In June 1976, Robert Dunn testified
stemmed from failure to summon medical assistance. The mil-before a grand jury implicating Phillip Musgrave in drug-
itary judge deleted the reference to failure to summon medicalrelated offenses. In September 1976, he recanted his testimony
assistance from the instruction on the LIO of involuntary man- in an oral statement under oath in Musgrave'’s attorney'’s office.

63. Id. at 412-13.
64. Id. at 413.
65. Id.

66. Id.

67. Id. at 414.
68. Id.

69. Id. As for the instruction on the LIO of negligent homicide, the military judge instructed on failure to act, but instrudted fhifure to summon medical
assistance may not, as a matter of law, constitute the negligent act or failureltb act.

70. Id. at 415. The adjudged and approved sentence was a dishonorable discharge, confinement for 25 years, total forfedutmrataltte lowest enlisted
grade. Id. at 411.

71. United States v. Riley, 47 M.J. 603, 608 (A.F. Ct. Crim. App. 1997).
72. 1d.
73. 1d. The Air Force court reassessed the sentence and affirmed a sentence that included 10 years instead of 25 years ¢f ¢drdiné@®en

74. United States v. LaFontant, 16 M.J. 236 (C.M.A. 1983) (holding that the appellate court could affirm LIO of attemptsidpo$&&D, even though members
were never instructed thereon).

75. Riley, 50 M.J. at 415.

76. 442 U.S. 100 (1979). The CAAF also citeldiarella v. United State€l45 U.S. 222, andnited States v. Standifet0 M.J. 440, 445 (C.M.A. 1994).
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In October, at an evidentiary hearing for Musgrave’s motion to viction.® The Court discussed the firmly rooted right to be
dismiss, Dunn adopted his September recantation and testifietheard on the specific charges of which one is accused. “To
that only a small part of his grand jury testimony was tfue. uphold a conviction on a charge that was neither alleged in an
indictment nor presented to a jury at trial offends the most basic
Dunn was charged with violating 18 U.S.C. 8 1623, which notions of due proces&” Although the jury might well have
prohibits false declarations made under oath in any proceedingeached the same conclusion as the Court of Appeals, the appel-
before or ancillary to any court or grand jury. The indictment late court is “not free to revise the basis on which a defendant
mentioned the September statement under oath in the attorneyis convicted simply because the same result would likely obtain
office.”® During the trial, the testimony at the October eviden- on retrial.’®
tiary hearing was admitted into evidenéeThe judge, how-
ever, instructed the jury to render its verdict on the charges Relying onDunn, the CAAF held that the Air Force court
alleged in the indictment, which specified the September state-could not affirm Airman Riley’s conviction for involuntary
ment® The jury found him guilty. On appeal, Dunn argued manslaughter on a theory of failure to summon medical assis-
that the statement under oath in the attorney’s office was nottance®” The government conceded that the Air Force court
“ancillary to any court or grand jur§” The Court of Appeals  could not affirm a conviction based on failure to act, but it
for the Tenth Circuit agreed that it was not an ancillary proceed-argued that the conviction was affirmed on a theory of inten-
ing. The Court of Appeals affirmed, however, because Dunntional prevention of medical intervention rather than failure to
adopted his September statement in his October testimony asummon medical assistanf®eThe CAAF pointed out, how-
the evidentiary hearing, which was a proceeding ancillary to aever, that neither theory was submitted to the members. Air-
court. The Court of Appeals acknowledged that the indictmentman Riley did not have the opportunity to defend herself
specified the September statement, but found it to be nonprejuagainst the factual issues involved in those theories. Therefore,
dicial variance between the indictment and proof at%ial. affirming the conviction on such a theory would violate due
process® Accordingly, the CAAF reversed the decision of the
The Supreme Court pointed out that “a variance arises whenAir Force court and remanded the case for further consideration
the evidence adduced at trial establishes facts different fromconsistent with these principles of due procééss.
those alleged in an indictmerfé” Instead of a discrepancy
between the indictment and the proof at trial, this was a discrep- The dissenting opinion stated that reversing the conviction
ancy between the basis on which the jury rendered its verdicfor involuntary manslaughter would be a true “miscarriage” of
and the basis on which the Court of Appeals sustained the conjustice®* The dissent focused on the law-of-the-case docttine,

77. Dunn 442 U.S. at 102-03.
78. 1d. at 103-04.

79. 1d. at 104.

80. Id. at 106.

81. Id. at 104.

82. Id. at 104-05.

83. Id. at 105.

84. Id. at 106.

85. Id.

86. Id. at 107.

87. United States v. Riley, 50 M.J. 410 (1999).
88. Id. at 415-16.

89. Id. at 416.

90. Id. The Air Force court had already found the evidence factually insufficient for unpremeditated murder, but it couldidét wbesher the evidence is fac-
tually sufficient to support a conviction of a LIO based on negligent infliction of the fatal injuries to theltaby.

91. Id. at 416 (Crawford, J., dissenting). This apparent play on the word “miscarriage” is used not only in the first pardgrajibsehting opinion but also in its
last sentenceld. at 425.

92. The practice that courts generally should not reopen what a court has already ddcitet0.
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and explained that it is a discretionary policy rather than a lim-  In certain circumstances, a court-martial has subject-matter
itation on authority. Also, the egregious facts of this case war-jurisdiction over violations of state criminal statutes. In areas
rant the “manifest injustice” exception to that doctfhelhe within federal jurisdiction, the federal Assimilative Crimes Act
dissent would have applied the fatal variance test to determingd ACA) fills the gaps for offenses not covered by federal law by
if there was prejudice: (1) was the accused misled to the extenadopting offenses of the state in which the area of federal juris-
that she was unable to adequately prepare for trial; and (2) wasliction is situated Clause 3 of Article 134 of the UCMJ incor-
the accused fully protected from another prosecution for theporates federal crimes into military criminal I1&wThe military
same offens&. According to the dissent, the variance in this uses a two-step process to acquire subject matter jurisdiction
case was not fatal. Airman Riley “was on notice of what mis- over state crimes. First, the ACA assimilates the state crime
conduct she was charged with and she was able to prepare anto federal law, and then Article 134 incorporates that federal
adequate defens&"Also, the government could not prosecute law into the UCMJ. There are, however, significant limitations
her again for homicide after a conviction for involuntary man- on both of those steps. The “preemption doctrine” precludes
slaughtef® the application of Article 134 to conduct covered by Articles 80
through 132 of the UCMJ. Similarly, the ACA only assimilates
The majority opinion is more persuasive than the dissentingstate crimes if Congress has not already addressed the act or
opinion. The majority did not rely on the law-of-the-case doc- omission in a federal criminal statute. The applicability of
trine discussed by the dissent. It focused on the due procesthose limitations, however, is often unclear.
right to present a defense before the trier-of-fact. The facts of
Riley appear indistinguishable from the factsbafnn Also, The “preemption doctrine” is almost as old as the UCMJ. In
the dissent’s reliance on the fatal variance test is misdirected1953, the Court of Military Appeals (CMA) stated, iimited
As stated irDunn, variance deals with a discrepancy between States v. Norrig® that Article 134 is generally limited to
the pleadings and the proof at trial. Here, aBunn, the dis- offenses “not specifically delineated by the punitive artict&s.”
crepancy is between the basis on which the trier-of-fact ren-In Norris, the court-martial convicted the accused of wrongful
dered its verdict and the basis on which the appellate courappropriation under Article 121, but the Army Board of Review
affirmed the conviction. changed the conviction to “wrongful taking” under Article
13412 The CMA found that there was no offense of “wrongful
The Riley case is significant for practitioners, especially taking” under Article 134, because Congress had covered the
appellate counsel and judges. An appellate court may noentire field of criminal conversion in Article 121. The CMA
affirm a conviction of a LIO on a theory of culpability never stated that it could not “grant to the services unlimited authority
submitted to the trier-of-fact. As a matter of due process, theto eliminate vital elements from common law crimes and
accused cannot be convicted of a charge against which she didffenses expressly defined by Congress and permit the remain-
not have the opportunity to defend herself. ing elements to be punished as an offense under Article'®34.”

Five years later, the CMA created a two-part test for preemp-
United States v. Robbirts:When is Involuntary Manslaughter  tion. InUnited States v. Wright* the court-martial convicted
Not Involuntary Manslaughter? the accused for violating the Texas automobile burglary stat-

93. Id. at 420-22.
94. 1d. at 423.

95. Id.

96. Id.

97. 52 M.J. 159 (1999).

98. 18 U.S.C.S. § 13(a) (LEXIS 2000).

99. UCMJ art. 134 (LEXIS 2000). The offense must occur in a place where the federal law in question@gglieited States v. Williams, 17 M.J. 207 (C.M.A.
1984). Also, the crime cannot panishableby death.SeeUnited States v. French, 27 C.M.R. 245 (C.M.A. 1959).

100. 8 C.M.R. 36 (C.M.A. 1953).
101. Id. at 39.

102. Id. at 37-38.

103. Id.

104. 5 M.J. 106 (C.M.A. 1978).
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ute!®s The accused argued that Articles 129 and 130 for bur-Supreme Court most recently analyzed the ACA in 1998, in
glary and housebreaking preempted assimilation of the Texad.ewis v. United Staté®
statute. The CMA stated that preemption applied if: (1) Con-
gress intended to limit prosecution for wrongful conduct within ~ In Lewis the defendant was the civilian wife of a soldier at
a particular field to offenses defined in specific articles of the Fort Polk, Louisiana. In federal district court, a jury convicted
UCMJ, and (2) the offense charged is composed of a “residuunher of beating and killing her four-year-old daughter, under
of elements” of those specific artich%s.The court found that  Louisiana’s first-degree murder statute. The Louisiana statute,
Congress did not manifest an intent to limit the prosecution forunlike the federal first-degree murder statute, did not require
unlawful entry with a criminal purpose to the offenses defined premeditation. Also, it included acts done with the specific
in Articles 129 and 1387 The court held that the preemption intent to kill or to inflict great bodily harm, if the victim was
doctrine did not preclude assimilation of the Texas automobileunder the age of twelVé The defendant argued that the fed-
burglary statuté® eral murder statute already punished the act as second-degree
murder, so the ACA did not assimilate the Louisiana first-
In 1984, the President codified the “preemption doctrine” in degree murder statute.
theMCM.%® Previously, thé1CM had simply stated that if the
“conduct is specifically made punishable by another article, it  The Court used a two-step analysis to determine if the ACA
should be charged as a violation of that arti¢le. The 1984 assimilates a state criminal statute into federal law. First, is the
MCM provided that “[t]he preemption doctrine prohibits appli- defendant’s act or omission made punishable by any enactment
cation of Article 134 to conduct covered by Articles 80 through of Congress? If not, then assimilation is presumably proper. If
132."11 The language in the 1998 edition of MEM is iden- so, then ask whether the federal statute precludes the applica-
tical 112 tion of state lav!’ A federal statute could preclude assimila-
tion if, for example, the state statute would interfere with the
The ACA has an even longer history. Congress enacted thechievement of a federal policy, the state statute would effec-
ACA in the early nineteenth century to fill the gaps left by the tively rewrite an offense that Congress carefully defined, or the
federal criminal statutes for areas under exclusive or concurrenfederal statute reveals a congressional intent to occupy the
federal jurisdiction. The ACA has a limitation similar to the entire field of misconduct under consideratitn.
“preemption doctrine.” The language of the ACA provides that
for a state crime to be assimilated, the act or omission cannot be The Court held that the federal murder statute precluded the
“made punishable by any enactment of Congré&$sThe pur- assimilation of the child victim provision of Louisiana’s first-
pose of the ACA, as interpreted by the Supreme Court, is todegree murder statut®. Using the above two-step analysis, the
cover crimes on which Congress has not legislated and not t&€Court answered the first question in the affirmative, because the
enlarge or otherwise redefine existing federal crifffeshe act was made punishable by the federal murder statute, 18

105. Id. at 107.

106. Id. at 110-11.

107. Id. at 111.

108. Id.

109. ManuaL For CourTs-MARTIAL, UNITED STaTES, pt. IV, 1 60c(5)(a) (1984).
110. MaNUAL FOR CouRTSMARTIAL, UNITED STATES, T 213a (1969).

111. ManuAL FOR CourRTs-MARTIAL, UNITED STATES, pt. IV,  60c(5)(a) (1984).
112. MCM,supranote 7, pt. IV, 1 60c(5)(a).

113. 18 U.S.C.S. § 13(a) (LEXIS 2000).

114. United States v. Williams, 327 U.S. 711, 723 (1946).

115. 523 U.S. 155 (1998).

116. Id. at 167-68.

117. |d. at 164-65.

118. Id.

119. Id. at 171.
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U.S.C. § 1111, as second-degree mu¥eAs for the second cause the death of another or the unlawful termination of
guestion, the federal statute demonstrated Congress’s intent tanother’s pregnancy as a proximate result of the offender’s
cover all types of murder in areas under federal jurisdiction. committing or attempting to commit a felony” is guilty of
The federal statutory framework was detailed, and the provi-involuntary manslaughté#® The military judge sentenced Air-
sions covering first-degree and second-degree murder werenan Robbins to a dishonorable discharge, confinement for
“linguistically interwoven.” Also, the federal statute contained eight years, and reduction to the lowest enlisted gfadén
a detailed first-degree list that is of the same level of generalityappeal, Airman Robbins argued that his guilty plea was improv-
as the Louisiana statute. In an area involving the death penaltydent because the “preemption doctrine” applied to the charge
it is certain that Congress gave great consideration to the disbrought under the ACA’
tinction between first-degree and second-degree mtitdEne
Court held that there was no gap to*fil. After providing a thorough background on the preemption
doctrine and the ACA2® the court analyzed the relevant provi-
The issue inJnited States v. Robbingas whether a provi-  sion in the Ohio involuntary manslaughter statéfteThe court
sion in the Ohio involuntary manslaughter statute, which pro- stated that the Ohio legislature’s decision to place the offense of
scribed the unlawful termination of another’s pregnancy as aunlawful termination of another’s pregnancy within the general
result of a felony, was cognizable by a court-martial. At classification of involuntary manslaughter was not disposi-
Wright-Patterson Air Force Base, Ohio, Airman Gregory L. tive!®* The court looked at the plain language of the Ohio stat-
Robbins severely beat his thirty-four-week pregnant wife with utory provision to determine the nature of the offense. Also, it
his fists. He broke her nose and gave her a black eye. Hifound that both the UCMJ and the United States Code (U.S.C.)
punches to her body ruptured her uterus and tore the placenteequire an infant be “born alive” to be considered a “human
from the wall of the uterus. The trauma killed the otherwise being” and protected under the staftite.
healthy fetus®
The court applied the two-step ACA analysis and the two-
Airman Robbins pled guilty to assault consummated by astep preemption test. For thewis analysis, the court
battery on his wife on divers occasions, aggravated assault wittanswered the first question negativEfy.Neither the UCMJ
the intent to inflict grievous bodily harm on his wife on divers nor the U.S.C. proscribed the unlawful termination of another’s
occasions, and involuntary manslaughter by terminating thepregnancy* As stated irLewis that ended the analysis and
pregnancy of his wife in violation of Ohio Revised Code § assimilation was presumably proper. The court dealt with the
2903.04*2* The Ohio statute provided that whoever “shall preemption testin an equally swift manner. In one sentence, the

120. Id. at 168.

121. Id. at 169.

122. 1d.

123. United States v. Robbins, 52 M.J. 159, 160 (1999).
124. QHio Rev. Cobe AnN. § 2903.04 (Anderson 1999).

125. 1d. Six days before the assault, an amendment to the Ohio statute took effect that added the language “or the unlawéul téramaotter’s pregnancy.”
Robbins 52 M.J. at 162.

126. Robbins 52 M.J. at 159.

127. 1d. at 160.

128. Id. at 160-62.

129. Id. at 162-63. Before getting into the merits of the appellant’'s preemption argument, the CAAF held that the accuseda glidltyqilwaive the issue. As
the court stated, if the preemption argument was correct, then the court-martial lacked subject-matter jurlsdiatia@60. Jurisdiction is never waived by failure
to raise the issue. MCMupranote 7, R.C.M. 905(e). Lack of jurisdiction cannot even be affirmatively waived through bargaining in a pretrial agldeR&hiv.
705(c)(1)(B).

130. Robbins 52 M.J. at 163.

131. Id.

132. Id.

133. In the Senate, there is currently a bill, which passed the House of Representatives on 30 September 1999, that wiolddLaéld #rthe UCMJ. Article

119a would proscribe the killing or injury, during the commission of one of eight UCMJ offenses, of a child in utero. lstoso¥/Violence Act of 1999, H.R.
2436, 106th Cong. § 3.
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court skipped to the second prong and concluded that the Critical to the CAAF’s analysis was the observation that the
offense to which the accused pled guilty was not a residuum ofclassifications thastatelegislatures give offenses are not dis-
elements of a specific offense, “but instead [was] a separateositive under either the ACA or the preemption doctrine. The
offense proscribed by the Ohio Revised Code.” Ohio legislature chose to place the offense of unlawful termina-
tion of another’s pregnancy into § 2903.04 of the Ohio Revised
The court supported its conclusion by discussing the otherCode and to classify it as involuntary manslaughter. The Ohio
prong of both tests—congressional intent. The court explainedegislature could have chosen to place it into a different statute,
how the Ohio statute did not conflict with the intent of Con- such as the child abuse statute, or to place it by itself in a new
gress. Congress has traditionally left the area of termination ofstatutory section. If the legislature had done so, as the Air Force
pregnancy to the stat&s. court pointed out in its comprehensive opinion, “the question of
assimilation would be almost rhetoricat®” The Ohio legisla-
The court addressed the argument that assimilation wouldture’s decision of how to classify the offense was not relevant
effectively redefine “human being,” which Congress already to the issue before the court.
defined in its involuntary manslaughter statutes. In the same
bill that had recently added unlawful termination of another’s  The CAAF properly focused on the language of the statute.
pregnancy to the involuntary manslaughter statute, the OhioThis freed the court to explain how the unlawful termination of
legislature also amended the separate statutory definition ofanother’s pregnancy was, under military law, not considered
“human being” to includeiable fetuses. The state legislative within the category of involuntary manslaughter. It was neither
history reflected that the statutory provision assimilated in this a “residuum of elements” nor a redefinition of involuntary man-
case did not attempt to redefine “human being,” because itslaughter. Instead, it was a different offense that filled a gap in
includedall fetuses?® Instead of redefining “human being,” it  military law. Fortunately, the court was alert to the mispercep-
created a new offense distinct from assault against the mothetion that its holding could create. Someone not reading the
and distinct from the homicide of a viable fetus. As the court whole opinion might come away with the mistaken belief that
noted, by drafting this statute in the disjunctive, the Ohio legis- all state involuntary manslaughter statutes are properly assimi-
lature clearly distinguished this offense from traditional man- lated and not preempted by Article 119. To avoid this misun-
slaughtef®” At the end of the opinion, the court made an derstanding, the court took the extra precaution of amending
interesting amendment to the specification. To clarify that thethe specification by deleting the words “involuntary man-
assimilated offense was not a “homicide,” the court struck theslaughter.” The court did not consider this act a homicide.
words “involuntary manslaughter” from the specificatiéh.
The court also clarified that, despite the significant overlap,
Judge Gierke did a masterful job in the opinion by making a the tests under the preemption doctrine and the ACA are dis-
very contentious issue look simple. He made two points thattinct. Analyzing these two issues separately assists in their
clarified the law. First, the focus is the act or omission prohib- proper application. It is possible that a state offense is properly
ited in the assimilated statute rather than its title. Second, thessimilated under the ACA but precluded by the preemption
preemption test under Article 134 and the analysis of whetherdoctriné*’ and vice-vers#
existing federal law precludes assimilation under the ACA are
distinct tests. As beneficial as the opinion is in clarifying this area of the
law, the opinion’s brief, one-sentence application of the pre-
emption doctrine can be misleading. The court stated that the

134. Robbins 52 M.J. at 163.

135. Id.

136. Id.

137. 1d.

138. Id. at 163-64.

139. United States v. Robbins, 48 M.J. 745, 752 (A.F. Ct. Crim. App. 1998).

140. For example, consider the hypothetical of a service member charged with violating a state larceny-type crime thanlsegaitesal intent rather than the
specific intent required under Article 121. Under ltegvisanalysis, the ACA assimilates the state crime, because the first question would be answered negatively.
The act or omission is not punishable by any enactment of Congress. Article 121, however, would preempt the incorgreattateafrime under Article 134.

141. In the lower court’s opinion, Senior Judge Snyder statee@veatifthe ACA did not assimilate the Ohio offense, the preemption doctrine did not preclude a
conviction of the misconduct as a service disorder or discredit under clause 1 or 2 of ArtidRobBihs 48 M.J. at 752-53. Similarly, in his concurring opinion,

Judge Sullivan stated that he could not distinguisivis because Article 119 covered involuntary manslaughter; but he would have sustained the conviction as a
service disorder or discredit, without mention of the Ohio staftghbing 52 M.J. at 164-65 (Sullivan, J. concurring).
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offense was “not ‘a residuum of elements of a specific offense,’ The Defense of Necessity
but instead [was] a separate offense proscribed by the Ohio
Revised Code!*? This statement suggests that the two clauses The defense of necessity is recognized in the common law.
are mutually exclusiv&? The fact that an offense is charged as According to the Supreme Court, “the defense of necessity, or
a violation of a specific state criminal statute does not necessarehoice of evils, traditionally covered the situation where phys-
ily mean that the offense is not a “residuum of elements” of oneical forces beyond the actor’s control rendered illegal conduct
of the punitive articles. the lesser of [two] evils'* The aim of the criminal law is to
prevent harm to society> Accordingly, the law ought to
The CAAF held that the Ohio offense of unlawfully termi- encourage, as a matter of public policy, conduct that is aimed at
nating another’s pregnancy was cognizable by a court-martialminimizing the overall harm to societ}f When assessing
Just as importantlygobbinsprovides guidance to the practitio- criminal liability, some commentators focus on dangerousness
ner in this contentious area of law. The court explicitly stated and culpability, in addition to harf#. A person who, in accord
that classifications of offenses by state legislatures are not diswith the moral norms of society, pursues higher values at the
positive. Counsel should look at the underlying language of theexpense of lesser values is usually neither dangerous nor
statutes. Also, the court explained how counsel should analyzeleserving of punishment.
the preemption doctrine and the ACA separately. Although
Robbinsclarifies the law, the area still demands skillful advo- The common law defense of necessity has several limita-
cacy by counsel. A court’s ruling could depend on how broadly tions. The accused must have acted with the intention of avoid-
or narrowly the court defines the accused’s “act or omission” ing the greater harit® The harm done by the accused’s chosen
and the “field” over which Congress has already legislated. course of action must be less than the harm that would have
The trial counsel should define the accused’s act and the prebeen done if he had chosen to obey the'fawf there is an
empted field very narrowly. The defense counsel should definealternative available that will cause less harm than violating the
the accused’s act and the preempted field very broadly. As stattaw, then the necessity defense does not &pplfthe accused
legislatures expand their criminal codes and trial counselwas at fault in creating the dilemma, he may be criminally liable
increasingly assimilate state crimes and incorporate them undeto some degre®* Lastly, if the legislature has already weighed
Article 134, practitioners must understand the law and its ratio-the evils, the defense of necessity is “preempte&d.”
nale. Skillful advocacy can make a difference in the application
of the analyses. If you look for the special defense of necessity in R.C.M.
916, you will not find it. You will, however, find the somewhat
similar defense of duress. Traditionally, the courts have dis-
tinguished the defenses of duress and necessity by the fact that

142. Robbing 52 M.J. at 163.
143. This language of the opinion is similar to language in a prior Court of Military Appeals opinion that is even morengnist@aei second question posed in
Wrightis likewise answered in the negative. Appellant was not charged with the ‘residuum’ of another punitive article butitheaheglation of a specific penal
statute codified as 18 U.S.C. § 793(e).” United States v. McGuinness, 35 M.J. 149, 152 (C.M.A. 1992).
144. United States v. Bailey, 444 U.S. 394, 410 (1980).
145. 1 WAYNE R. LAFAVE & AusTiN W. ScoTT, SuBSTANTIVE CRIMINAL LAW § 1.2(e), 14 (1986).
146. Id. § 5.4, at 629.
147. Arnold H. LoewyCulpability, Dangerousness, and Harm: Balancing the Factors on which Our Criminal Law Is Pred@@atsdC. L. Rv. 283 (1988).
148. 1 LaFave & ScotT, supranote 141, § 5.4(d)(3), at 635.
149. Id. § 5.4(d)(4), at 636.
150. Id. § 5.4(d)(5), at 638-39.
151. Id. § 5.4(d)(6), at 640.
152. Id. § 5.4(a), at 629-30.
153. MCM,supranote 7, R.C.M. 916(h). This rule provides:
It is a defense to any offense except killing an innocent person that the accused’s participation in the offense wasicaasedddyle appre-
hension that the accused or another innocent person would be immediately killed or would immediately suffer serious tyoifiithenju

accused did not commit the act. . . . If the accused has any reasonable opportunity to avoid committing the act withiogttalgectsed
or another innocent person to the harm threatened, this defense shall not apply.
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the situation is caused by another human being for duress, angenerally recognize necessity, but military law has not yet rec-
the situation is caused by natural forces for necessity. ognized it. The CAAF noted that this issue addresses “some of
the most fundamental principles in the military justice sys-
Because R.C.M. 916 does not include necessity, does item.™® |t agreed with the lower court’s assertion that the ram-
mean that the military does not recognize necessity as dfications of a necessity defense in the military are drastically
defense? No, the CAAF or the military courts may recognize adifferent from those in the civilian context. “In civilian life,
defense at common Ia#. In two cases this year, the CAAF innocent individuals may be adversely affected by the commis-
addressed the issue of whether the defense of necessity exists &mon of the illegal act. In the military, however, the conse-
the military. Unfortunately, the court did not have to decide the quences may be much greater. Such a decision affects an
issue, and we are left only with dicta. Furthermore, thereindividual's shipmates, the safety and efficiency of the ship, as
appears to be a subtle shift in the CAAF's position from the dic- well as the effectiveness of the missiéft.”The CAAF also
tum in the first case to the dictum in the second case. The firsgjuoted even stronger language from an Army Court opinion.
case,United States v. Olingét emphasized the dangers of a “[R]ejecting the necessity defense goes to the core of discipline
necessity defense in the military. within a military organization. In no other segment of our soci-
ety is it more important to have a single enforceable set of stan-
Quartermaster Second Class (QM2) Lester E. Olinger IV dards.?53
was scheduled to deploy for five months with his ship. On the
day the deployment began, QM2 Olinger failed to return from  The court, however, decided the case without resolving the
authorized leave. He missed the movement, remained abserdontentious necessity issue. The court saw the ultimate issue as
for over five months, and then surrendered to military authori- whether there was a substantial basis in law and fact to reject
ties!%” He pled guilty to unauthorized absence and missingthe plea of guilty. It found that, even if either duress or neces-
movement. During his unsworn statement, he stated that hisity applied to this type of situation in the military, the appellant
wife previously had an operation, which caused stress to be alid not provide enough details to support immediate threat of
risk to her health. A few months before the deployment, shedeath or serious bodily harm or the lack of alternative sources
learned that she could not have children. She suffered fromof assistance for his wifé* Therefore, it would be inappropri-
depression and took the anti-depressant Prozac. At the time ddte to resolve these weighty questions on the basis of the record
the unauthorized absence, he “felt that her depression might kilbefore the court. Although only dictum, the opinion indicates
her from the stress if [he] went on the UNITAS deployméit.”  a reluctance to recognize the necessity defense in the mititary.
On appeal, he argued that his guilty plea was improvident,
because this statement reasonably raised the defense of neces-In his concurring opinion, Judge Sullivan states, in his view,
Sity.1%° that military law recognizes the defense of neced%itHe
points out that R.C.M. 916(h) “does not limit the defense to
This case raised the issue of whether duress applies only tinstances where the source of the threat is a third person as
situations in which the source of the threat is another humanopposed to other natural or physical occurrené&sThere-
being. If duress is so limited, then the case raised the issue dbre, despite the label of “duress,” the rule permits a defense of
whether military law should recognize the defense of neces-necessity. Judge Sullivan joined in affirming the conviction,
sity.® The CAAF acknowledged that federal and state courts

154. United States v. Bailey, 444 U.S. 394, 409-10 (1980). One commentator has asserted that this is not universaltheraegrarghlient distinction is that
necessity “is a justification and not merely an excuseRofip H. Loewy, CRIMINAL Law: CasesanD MATERIALS 491 (2000). Although this distinction of justification
versus excuse may have jurisprudential ramifications, it is not significant at the practical level.

155. United States v. Byrd, 24 M.J. 286 (C.M.A. 1987) (recognizing the special defense of voluntary abandonment, whichohateddhithe MCM).

156. 50 M.J. 365 (1999).

157. Id. at 366.

158. Id.

159. Id.

160. Id.

161. Id.

162. Id. (quoting United States v. Olinger, 47 M.J. 545 (N.M. Ct. Crim. App. 1997)).

163. Id. at 367 (quoting United States v. Banks, 37 M.J. 700, 702 (A.C.M.R. 1993)).

164. Id. at 367.
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because the evidence in the record was insufficient to triggefjudge assessed that the evidence did not raise duress in its tra-
the necessity defense after a guilty pféa. ditional sense, but he tailored the duress instruction to the facts
of the case. The instruction did not limit the defense to human
After Olinger, it appeared that if the CAAF had to decide agency source$? The court-martial found CPT Rockwood
whether the necessity defense applies in the military, the courguilty of failure to go to his appointed place of duty and conduct
probably would refuse to recognize it. The next CAAF opinion unbecoming an officer for his unauthorized trip to the peniten-
that addressed the issue, however, indicated a subtle shift in thdiary, along with other military offenses for later miscondifct.
position. In dictum irJnited States v. Rockwaoddthe CAAF
indicated that it would consider the necessity defense, under the On appeal, one of CPT Rockwood’s arguments was that the
appropriate circumstances. military judge erred by not giving a necessity instruction. The
CAAF found, however, that the military judge’s tailored
Captain (CPT) Rockwood deployed with the 10th Mountain instruction adequately covered the necessity defense, as recog-
Division for the peaceful entry into Haiti, during Operation nized in civilian criminal law’* Therefore, the court found that
Uphold Democracy. He was a counter-intelligence officer. He the court-martial members received an adequate necessity
was concerned that the deplorable conditions at the penitentiarynstruction, and the issue of whether such a defense exists in the
in Port Au Prince violated human rights. He attempted to raisemilitary was moot’> The members rejected the necessity
the issue to superiors so that the joint task force (JTF) woulddefense. The evidence showed no immediate threat of death or
inspect the penitentiary, but the command’s focus at the timegrievous bodily harm to innocent civilians. The court found
was force protection. He disagreed with the command’s prior-that, under the circumstances, the members’ rejection of the
ities. He thought the President’s intent and international law defense was ration&F The CAAF affirmed the convictiot’
required the JTF to intervene. Captain Rockwood decided to
conduct the inspection on his own. Instead of going to his Although the issue was moot, the court did discuss whether
appointed place of duty, he went without authorization to military law recognized the defense of necessity. First, the
inspect the penitentiahy? opinion quoted one commentator as saying that necessity has
never been recognized in the military, possibly because of a
At his court-martial, CPT Rockwood’s defenses included concern that “private moral codes” will override the rule of
justification !’ duress, and necessity. At trial, the military law.!”® In a footnote, Chief Judge Cox stated:

165. The reluctance was even more evident in the earlier ceisétefl States v. Rankin34 M.J. 326 (C.M.A. 1992). “Military courts, likewise, have been reluctant
to apply the necessity defense by judicial fiat. As with the case at bar, military courts have instead analyzed sucttziomnidal the rubric of the duress defense.”

In Rankins the appellant alleged that she missed movement because she feared her husband might suffer a hiearted@ick. The court, left open the issue of
whether R.C.M. 916(h) is limited to coercion from third party agencies or whether it includes pressure from any phyasical furoes, because the injury that she
feared was neither reasonable nor immin&udnkins 34 M.J. at 329-30. IRankinstwo judges opined that the necessity defense does not exist in the military; two
judges opined that it does; and one judge reserved judge@bnger, 50 M.J. at 368 (Sullivan, J. concurring).

166. Olinger, 50 M.J. at 367 (Sullivan, J. concurring).

167. Id. at 368 (Sullivan, J. concurring).

168. Id. at 368-9 (Sullivan, J. concurring) (distinguishing triggering the defense after a guilty plea versus during a contestiisdaaé;a been a contested case
before members, the evidence might have been sufficient to warrant an instruction on the defense).

169. 52 M.J. 98 (1999).

170. Id. at 100-01. Later in the opinion, the CAAF notes that a senior military police officer later inspected the penitentargdatitbfconditions terrible. He
did not, however, report any torture or physical abudeat 109-11.

171. SeeMajor Edward J. O'BrienThe Nuremberg Principles, Command Responsibility, and the Defense of Captain Rodd@obtl. L. Rev. 275 (1995)
(explaining why the justification defense did not apply under the facts of the case).

172. Rockwood52 M.J. at 113. The standard duress instruction does not limit the source of the threat to human ageney.t bk&\RDY, Pam. 27-9, LEGAL
ServICES MILITARY JUDGES BENCHBOOK, 1 5-5 (30 Sept. 1996). Likewise, the language of R.C.M. 916(h) does not contain that common law limitation.

173. Rockwood52 M.J. at 102. The other charges were unlawfully departing a combat support hospital, disrespect, and disobedienodiaftercident. The
convening authority disapproved the finding of guilty on the Article 133 chadge.

174. |d. at 114.
175. Id.
176. Id.

177. Id.
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To the extent [the commentator] is referring reckless endangerment has four elements: (1) the accused

to situations not involving the flouting of engaged in conduct; (2) the conduct was wrongful and reckless
military authority, he surely goes too far. or wanton; (3) the conduct was likely to produce death or griev-
There is, for example, no reason why the ous bodily harm to another person; and (4) under the circum-
[trespassing to save a drowning person] situ- stances, the conduct was prejudicial to good order and
ation would not provide a defense. However, discipline or service-discrediting® The newMCM paragraph

“it was necessary for me to leave my post or also provides practitioners with an explanation of the offense
disobey your lawful order in order to perform and a model specificatioti* The maximum punishment
some more important function” could be includes a bad-conduct discharge, total forfeitures of all pay
another matter, one which the instant facts do and allowances, and confinement for one y&ar.

not require us to resolvé.

The addition of reckless endangerment as an enumerated
Also, towards the end of the opinion, Chief Judge Cox com- offense under Article 134 assists the government in prosecuting
mented further on the possibility of a necessity defense in mil-crimes against persons. This offense is unique in that it requires
itary law. “There may be unusual situations in which an neither specific intent nor consummated harm. The prosecution
assigned military duty is so mundane, and the threat of death omust prove, however, that the conduct was reckless and likely
grievous bodily harm to civilians is so clearly defined and to produce death or grievous bodily harm. This offense is an
immediate, that consideration might be given to a duress oreffort to deter misconduct before injury or death actually

necessity defensé®® occurs. The offense may apply in different types of cases, such
as child neglect and unprotected sex by an HIV-positive service
For military justice practitioners, the dictaRockwoodug- member. In cases involving the operation of vehicles, aircraft,

gests that a limited necessity defense, or an extended duresand vessels, however, Article 111 will preempt a charge under
defense, might apply in the military. Defense counsel can referArticle 134288
to this dicta, together with the rationale for the defense in com-
mon law, to support its application in the military. Trial coun-
sel, on the other hand, can refer to the strong language in ACCA Extends theMincey Rule to
Olingerand other cases to support the argument that the unique Forged-Checks “Mega-Spec”
needs of the military require the military to reject the necessity
defense. If recognized in the military, the necessity defense When dealing with property offenses, the value of property
clearly should not permit the second-guessing of military is often important because, besides being an element, it can also
authority. In such a case, the need for military discipline would be an aggravating factor that enhances the maximum punish-
weigh heavily when the opposing evils are balanced. ment!®” Trial counsel, therefore, may want to charge several
stolen items in one specification and aggregate their values to
get a higher maximum punishment. This practice is permissi-
New Article 134 Offense: Reckless Endangerment ble if the items were taken at substantially the same time and
place, which would constitute a single larc&fylf the items
In 1999, the President added paragraph 100a to part IV of thevere not stolen at substantially the same time and place, then
MCM.8 This paragraph enumerates “reckless endangermentthe maximum punishment for the specification is the maximum
as an offense under Article 154.As defined by the President, punishment for the greatest offense in the specificatfon.

178. I1d. at 113.

179. 1d. at 113 n.17.

180. Id. at 114.

181. Exec. Order No. 13,140, 64 Fed. Reg. 55,115, 55,119 (1999).

182. Id. The basis of this addition i$nited States v. Wood28 M.J. 318 (C.M.A. 1989), in which the CMA held that unprotected sexual intercourse with another
service member, while HIV-positive and after being counseled that the virus is deadly and can be transmitted sexuatlyftéassiunder article 134. Changes

to the Analysis Accompanying the Manual for Courts-Martial, United States, 64 Fed. Reg. 55,115, 55,123 (1999).

183. Exec. Order No. 13,140, 64 Fed. Reg. 55,115, 55,119.

184. Id.

185. Id.

186. SeeMCM, supranote 7, pt. IV, T 60c(5)(a) (explaining the preemption doctrine).

187. See idpt. IV, 1 46e (providing a significantly greater maximum punishment if stolen property is of a value of more than $100).
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A specification should allege only one offeA¥elf a spec- each of the charged bad-check offenses included a BCD and six
ification alleges two or more offenses, it is duplicitous. The months confinement. Therefore, the maximum punishment for
defense may object to a duplicitous specification; the remedy isthat specification was a BCD and five years (10 x 6 months)
severance into separate specificatithsTrial counsel com-  confinement® At the end of its opinion, the CAAF empha-
monly draft intentionally duplicitous specifications, and the sized that its holding was limited to bad-check offenses:
defense often does not object. For example, if the accused

allegedly wrote twenty-four bad checks over a two month We now only hold that in bad-check cases,
period, the trial counsel may charge all twenty-four checks in the maximum punishment is calculated by

one specification to make the case more manageable. This type the number and amount of the checks as if

of specification is commonly known as a “mega-spec.” Typi- they had been charged separately, regardless
cally, the defense counsel does not object because the remedy whether the Government correctly pleads

of severance only increases the number of possible convictions only one offense in each specification or

for the accused. If the defense does not object, what is the max- whether the Government joins them in a sin-
imum punishment for a “mega-spec”? Umited States v. gle specification as they have héte.

Mincey®®? the CAAF set forth the rule for bad-check “mega-

specs.” In United States v. Dawkifi¥ the ACCA applied the

Minceyrule to a forged-check case. Specialist Daryl J. Dawk-
Airman Mincey wrote, at different times and places, seven- ins forged seven checks in a check-kiting sch&hnele pled

teen bad checks for $100 or less. Ten of the checks werguilty to forgery and other offenses. All seven forgeries were
charged in the first specificatidf?. During the accused’s guilty  in one specification, a “mega-spec.” During the providency
plea, the military judge calculated the maximum punishmentinquiry, the military judge informed the accused that the maxi-
for the first specification by aggregating the value of the mum punishment included thirty-five years of confinement for
checks. Because the aggregate value of the checks was ovéne forgery specification. The military judge calculated the
$100, he calculated its maximum punishment to include a dis-maximum punishment for the “mega-spec” by multiplying the
honorable discharge and five years confinerfén©n appeal, maximum punishment for forgery (five years) by the number of
the defense argued that the maximum punishment for that spedforgeries in the “mega-speé®® On appeal, SPC Dawkins
ification should have included only a bad-conduct dischargeargued that his plea was improvident because the maximum
(BCD) and six months confinemelit. The CAAF reasoned  punishment for the forgery specification included only five
that theManual authorizes punishment “for eaoffense not years?2%?
for each specification,” and in reality the appellant was con- The ACCA followed the CAAF’s “well-reasoned analysis in
victed of seventeen offens€%.The maximum punishment for  Mincey’?*® The MCM's maximum punishments are for each

188. Id. pt. IV, 1 46c(1)(h)(ii).

189. United States v. Rupert, 25 M.J. 531, 532 (A.C.M.R. 1987).

190. MCM,supranote 7, R.C.M. 307(c)(4).

191. Id. R.C.M. 906(b)(5).

192. 42 M.J. 376 (1995).

193. Id. at 377.

194. |d. The maximum punishment for a bad check for $100 or less, under Article 123a, includes a bad-conduct discharge andcsixfimemtést. MCMsupra
note 7, pt. IV, 1 49e(1)(a). If the face amount of the check is over $100, however, the maximum punishment includesabl@istisciuarge and five years con-
finement. Id. pt. 1V, 1 49¢e(1)(b).

195. Mincey 42 M.J. at 377.

196. Id. at 378 (quoting MCMsupranote 7, R.C.M. 1003(c)(1)(a)(i)) (emphasis in original).

197. Id.

198. Id.

199. 51 M.J. 601 (Army Ct. Crim. App. 1999).

200. Specialist Dawkins’s friend, PFC Brittenum, had some stolen checks and devised the plan. Specialist Dawkins opegsealcamavinvith $110, deposited
two forged checks, cashed five forged checks for a total of $2750, and then withdrew $2400 of the $2410 left in theédacidt0R-03.

201. Id. at 603.
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offense, not each specification. With respect to calculatingless than that required for the crime of attempt. Also, a court-
maximum punishment for a “mega-spec,” the court found no martial may convict and punish an accused for both the conspir-
logical basis on which to distinguish multiple forgeries of acy and the consummated offe@SeFurthermore, co-conspir-
checks from multiple bad checks. The ACCA held that the mil- ators are vicariously liable for the foreseeable crimes
itary judge properly applied thdinceyrule in calculating the ~ committed by their co-conspirators in furtherance of the con-
maximum punishment of the forged-check specificatibn. spiracy?!! Conspiracy also puts several procedural arrows in
the prosecutor’s quiver. Statements in furtherance of a conspir-

The trend is to extend thdinceyrule. By applying it to acy to co-conspirators are exempted from the hearsay'tule.
check forgery cases, the Army Court joined the Air Force Therefore, the definition of conspiracy carries great signifi-
Court, which made a similar extension two years pfior. cance in criminal law. IUnited States v. Valigurahe ACCA
Therefore, in the Air Force and the Army, practitioners should delineated the parameters of the crime of conspiracy. The
calculate the maximum punishment for a forged-check “mega-Army Court overruled one of its prior decisions and held that
spec” as if each of the forged checks had been charged in a sepn “agreement” with an undercover agent is not sufficient for
arate specification. conspiracy.

The agreement is the gravamen of the offense. The agree-
ACCA: Conspiracy Requires ment is the actus reusThe mens rea, which is the intent to
Meeting of the Criminal Minds accomplish the substantive offense, is also part of the agree-
ment. Traditionally, the co-conspirators must share in the crim-
Congress prohibited criminal conspiracy in Article?®1. inal purpose of the conspiracy. At least one other person must
There are two elements of conspiracy: (1) agreement with oneéhave a culpable mini® This is called the “bilateral” theory of
or more person to commit an offense under the UCMJ, and (2)conspiracy. A recent trend, seen in the Model Penal Code and
an overt act by any co-conspirator in furtherance of the conspir-a number of states, is toward a “unilateral” theory of conspir-
acy?’ There are two recognized purposes for the crime of con-acy, in which the culpability of the other parties to the “agree-
spiracy. First, as an anticipatory offense, it punishes personsnent” is not relevart* The issue ivaligurawas whether the
who have the evil intent to commit an offense and agree to itsmilitary followed the traditional “bilateral” theory or the mod-
commission, even if they do not complete the offense nor takeern “unilateral” theory.
a substantial step toward its complet#n.The other purpose
is the inherent, increased danger to society of concerted crimi- To understanialigura, a review of two CAAF opinions and
nal activity?®® one ACCA opinion is necessary. In 1983, the CAAF decided
the case ofJnited States v. Garci#® A court-martial con-
Conspiracy provides prosecutors some powerful tools. Sub-victed Garcia of conspiracy to commit larceny and several other
stantively, as an inchoate crime, the overt act required is mucloffenses. One month later, a different court-martial acquitted

202. Id. at 602.

203. Id. at 604.

204. Id.

205. United States v. Towery, 47 M.J. 515 (A.F. Ct. Crim. App. 1997).

206. “Any person subject to this chapter who conspires with any other person to commit an offense under this chapterestathdfe of the conspirators does
an act to effect the object of the conspiracy, be punished as a court-martial may direct.” UCMJ art. 81 (LEXIS 2000).

207. MCM,supranote 7, pt. IV, 1 5b.

208. 2 laFave & ScortT, supranote 6, § 6.4 at 60.

209. Id.

210. MCM,supranote 7, pt. IV, 1 5¢(8).

211. 1d. pt. IV, T 5¢(5).

212. 1d. MiL. R. Bvip. 801(d)(2)(E).

213. 2 laFave & ScortT, supranote 6, § 6.5 at 85;drLiNn M. Perkins & RonaLd N. Bovce, CRimiNAL Law 693 (3d ed. 1982).
214. 2 laFave & ScoTT, supranote 6, § 6.5 at 85;eRkiNs & Boyck, supranote 213, at 694.

215. 16 M.J. 52 (C.M.A. 1983).
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his only co-conspirator of the same conspiracy charge. UndeWiss stated that it was wrong, because a meeting of the minds
the common law doctrine of “consistency of verdicts,” the is required for conspiracy® Judge Gierke, joined by Judge
acquittal of one of two co-conspirators required the acquittal of Cox, indicated that he would not invalidate the “bilateral the-
the othef!® The CAAF discussed the doctrine’s history and ory” of conspiracy, especially when the issue had not yet been
rationale, and found that the law does not require such “foolishbriefed and argued before the cofift.

consistency.” The CAAF held that the military does not follow

the “consistency of verdicts” doctrii€. In its opinion, the In Valigura, an undercover agent approached and arranged
CAAF discussed the trend from the “bilateral” to the “unilat- to purchase marijuana from Private (PV2) Valigura, and they
eral” theory of conspiracy? exchanged money for drugf8. A court-martial convicted PV2

Valigura of, inter alia, conspiracy to distribute marijuétfa.
In 1989, the ACCA relied osarcia in United States v.  The ACCA, however, reversed the conspiracy conviction and
Tuck?® Tuck argued that, because his co-conspirator wasaffirmed the LIO of attempted conspir&éy.
insane and incapable to enter into an agreement, his plea of
guilty to conspiracy was improvidef. The court rejected the The ACCA acknowledged that, Tuck it misinterpreted the
argument, because it interpretédrciaas adopting the “unilat-  CAAF opinion inGarcia as meaning more than it di#. In
eral theory” of conspiracy, in which the culpability of the other Garcia, the CMA rejected the “consistency of verdicts” doc-
alleged conspirators is of no consequefiteln Tuck the trine, but it did not adopt the “unilateral theory” of conspiracy.
ACCA held that you need two persons, but not two criminals, Also, the concurring opinions #inzalonedemonstrate that the
to conspire? issue of whether the military still follows the “bilateral theory”
of conspiracy is, at most, an open questidn.
In 1995, inUnited States v. Anzalof® the CAAF held that
an agreement with an undercover agent to commit an offense The ACCA explained why th&uckdecision was improper
could constitute the offense of attempted conspit#cin the judicial activism. “The power to define criminal offenses is
opinion, Judge Crawford stated: “Garcia we adopted the entirely legislative.”® As mentioned above, the gravamen of
American Law Institute’s Model Penal Code ‘Unilateral conspiracy is the agreement. Congress based Article 81 on a
Approach’ to conspiracy?® That pronouncement was only federal statuté* that was, and still is, based on the “bilateral
dictum, and a majority of the judges took issue with it. Judgetheory” of conspiracy®® Also, at the time Congress drafted

216. 2 laFave & Scortr, supranote 6, § 6.5(g)(1) at 112g&kins & Boyce, supranote 213, at 693-94.
217. Garcia, 16 M.J. at 57.

218. Id. at 54-55.

219. 28 M.J. 520 (A.C.M.R. 1989).

220. Id. at 521.

221. Id.

222. 1d.

223. 43 M.J. 322 (1995).

224. |d. at 323.

225. Id. at 325.

226. Id. at 328 (Wiss, J. concurring).

227. 1d. at 326 (Gierke, J. concurring).

228. United States v. Valigura, 50 M.J. 844, 845 (Army Ct. Crim. App. 1999)
229. 1d.

230. Id. at 849.

231. Id. at 848.

232. 1d. at 847.

233. 1d.
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Article 81, the “unilateral theory” had not yet been formulated, with approval. “We concur with our sister court’s holding,

so Congress must have intended that conspiracy was a crimadopt it as our own, and conclude that the evidence in this case

only under the bilateral theofsf. was legally insufficient to find that the appellant entered into an
agreement with another to commit an offense and thereby

The ACCA supported its decision by looking at the purposesengaged in a conspirac§#” The CAAF heard oral arguments
of the crime of conspiracy. The anticipatory purpose is satisfiedin theValiguracase on 16 December 1999, and the court should
by other offenses, such as solicitation or attempted conspirbe issuing its decision this year. The ACCA opinion is well-
acy?*” Also, concerted criminal activity is not a concern in this written and logical. It is very likely that the CAAF will reach
situation, “because when there is only a solo conspirator, therghe same conclusion.
is perforce no ‘group’ criminal activity?® In this type of sce-
nario, instead of greater danger of success and difficulty of
detection, the involvement of an undercover agent makes suc- Conclusion
cess unlikely and detection very e&3y.

Practitioners in the Army have the two new casd3ak-

The ACCA closed its majority opinion with the now routine insandValigurato apply at courts-martial. All military justice
preaching against the proliferation of conspiracy charges. Thispractitioners have the new Article 134 offense of reckless
“darling of prosecutors” poses a serious threat to the fairness oéndangerment. Also, military justice practitioners have the lat-
the military justice system. The court pointed out that a “uni- est pronouncements from the oracle at CAAF to ponder. There
lateral theory” of conspiracy will only encourage overzealous is a watershed of guidance on manslaughter, both substantive
prosecution, at the sacrifice of justice and proportion#fty. definitions and procedural standards. Judge advocates are left

pondering, however, whether the defense of necessity exists in

The lesson for military justice practitioners is clear. Con- the military and, if it does, to what extent.
spiracy requires a “meeting of the criminal minds.” Although
Valigura is binding precedent only in the Army, its impact is
wider. InUnited States v. Jilé4!the Navy court citealigura

234. 18 U.S.C. § 371 (1948).
235. Valigura, 50 M.J. at 847-48.
236. Id. at 848.

237.1d.

238. Id.

239. Id.

240. Id. at 848-49.

241. 51 M.J. 583 (N.M. Ct. Crim. App. 1999) (holding that accused could not be convicted of conspiracy to distribute mégindms svle co-conspirator was a
government informant).

242. 1d. at 586.
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Relations Among the Ranks: Observations of and Comparisons Among the Service
Policies and Fraternization Case Law, 1999

Major Paul H. Turney
Professor, Criminal Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Introduction acts of borrowing and lending with enlisted personnel. On
hearing this, the Air Force lieutenant, believing himself not to

The information gathered by the Task Force . be subject to such a strict rule, declared “well then I'll be the
.. revealed . .. that the Services defined, reg- one to lend the money to the master sergeant until he gets
ulated and responded to relationships through these hard times.”
between service members differently. Such
differences in treatment are antithetical to The Army lieutenant has also begun a romantic relationship
good order and discipline, and are corrosive with a foreign enlisted soldier deployed as a member of the
to morale,particularly so as we move multinational brigade that is part of the task force. Their rela-
towards an increasingly joint environmeént tionship began pursuant to the officer’s duties as a liaison

officer and interpreter. On occasion, the pair has been seen
It is the spring of 2000 and, on a fine Balkan morning at together at various locations in the camp and they are often seen
Camp Cohen, you, as the task force legal advisor, are hailedogether at official functions. In every instance, they are dis-
into the commander’s office to discuss certain “situations.” creet and observe military customs, but they also appear to be
Task Force Deep Purple is truly joint: it is comprised of mem- on very friendly terms.
bers of all the services and is commanded by a senior Army
officer. The commander greets you with a gruff “Dobro dan” The chief petty officer has also found love in this desperate
and explains the problems he now faces. land and is dating the Air Force sergeant. Much like the officer-
enlisted couple above, this pair is discreet and has kept the rela-
The firstinvolves two second lieutenants (one Army and onetionship fairly under cover. No one knows of any sexual liai-
Air Force) who have apparently developed potentially prob- sons and it appears that the two NCOs limit the relationship to
lematic personal relationships with an Air Force master ser-spending as much time together as they can outside of their
geant (E-7). The Army officer has also begun to date a seniosleeping areas. The two are assigned to the same company but
noncommissioned (NCO) from one of the troop contributing work in separate sections, thus they have no direct senior-sub-
nations. The last problem involves a Navy chief petty officer ordinate supervisory relationship. When on-duty and in public
(E-7) who has also developed a potentially problematic per-places they display all the requisite courtesies and respect
sonal relationship with an Air Force sergeant (E-5). With the inherent to superior-subordinate relations. However, it is com-
exception of the foreign soldier, all involved parties are mon knowledge that the couple is “an item.”
assigned to the headquarters element of this joint task force and
all perform duties within the camp. The task force commander is feverishly preparing to chair a
major trilateral meeting to be attended by the various ethnic fac-
Separate informal investigations have established the fol-tion leaders and has limited time to discuss resolving the situa-
lowing facts concerning each of the relationships. The Armytions. He asks you for advice and wonders if he’s dealing
officer has on occasion, but no more than three times, loanegimultaneously with unprofessional, unduly familiar, prohib-
small amounts of money to the Air Force NCO to help him ited relationships, and fraternization. Should he, must he, can
assist his family with an emergency at home. Each time, thehe punish the respective parties and why? How can he prevent
loan is non-interest bearing and the understanding is thesuch relationships from occurring again? Oh and by the way,
enlisted man will pay it back as soon as he is able. No one knewne has heard that the Army lieutenant and the foreign NCO are
about this debtor-creditor relationship until the officer com- to be married next week while on mid-tour leave—does that
mented to her supervisor that she was “helping out a friend.”have any bearing on this issue?
Her supervisor informed her that she was out of compliance
with Army policy and that she needed to refrain from future

1. Memorandum, Secretary of Defense, to Service Secretaries, Chairman of the Joint Chiefs of Staff, Under Secretaries sifilipedens§ood Order and Dis-
cipline (29 July 98) [hereinafter SECDEF Memo] (emphasis added).

2. Serbo-Croatian for “Good Day.”
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Background cies is critically necessary to successful contemporary military
operations, and the men and women who serve today are owed
On 2 March 1999, the Army changed its policy with regard nothing less than an even playing field concerning permissible
to relationships among the rarksThis change, effected by a relations among the ranks.
Department of the Army messatjeas since been incorporated
into the revised Army regulation governing command pdlicy. During a press conference, conducted on 29 July 1998,
The revised policy reflects a response to a mandate issued bynder Secretary of Defense for Personnel and Readiness, the
Secretary of Defense (SECDEF) William Cohen on 29 July Honorable Rudy de Ledfifielded several questions regarding
1998% That mandate, prompted by findings of a task force thatthe former Army policy and reiterated the SECDEF’s jointness
had spent the previous year examining, inter alia, breaches ofoncerng! During this press briefing, the perception emerged
good order and discipline and the responses thereto by the difthat the Army’s policy would require the most revision and that
ferent services, required the services to establish policies thathanges with regard to relationships among the ranks would
prohibit certain relationships among the ranks and, specifically,involve a requisite “transition questioft.”"Perhaps in response
between officer and enlisted membeérs. to the issue of a transition period the Army policy tempered its
policy with a one-year grace period for certain previously
One of the compelling reasons behind the SECDEF’s man-authorized relationships.
date is the perceived need “to eliminate as many differences in
disciplinary standards as possible and to adopt uniform, clear From the inception of the Army’s new policy, observers
and readily understandable polici€s It is apparent that the have mused on its comparison and contrast to its former self
SECDEF perceives that adopting and enforcing uniform poli- and to other service policies. During the grace period com-

3. See generalljviajor Michael J. HargisThe Password is “Common Sense”: The Army’s New Policy on Senior-Subordinate Relatjohshipsaw., Mar. 3,
1999, at 12 (providing an excellent background discussion and analysis of the changed policy). In addition, that theotibpiigescbgen in effect now for nearly
one year should not surprise anyone in DA as a vigorous training regimen has also been in effect during this same period of tim

4. Message, 020804Z Mar 99, Headquarters, Dep’t of Army, DAPE-HR-L, subject: Revised Policy on Relationships Betweerf Bifdienstdanks (2 Mar.
1999).

5. U.S. Pt oF ArmMY, REG. 600-20, &Rmy CommAND Poticy, paras. 4-14 through 4-16 (15 July 1999) [hereinafter AR 600-20].

6. SECDEF Memosupranote 1.

9. Id. “In order to support our national objective, the military Services task organize, deploy and fight predominantly akfarasifién today’s military envi-
ronment, we owe it to our forces to eliminate as many differences in disciplinary standards as possible and to adopeaniéomimeadily understandable policies.”
The services were given thirty days to draft implementing plans and to provide the SECDEF their respective training rithiesatsvdays.

10. Mr. de Leon chaired the task force convened by the SECDEF to examine the issue of resolution of breaches of goodsmigénand d
11. The following exchange occurred:

Question: Did you find any problems with the way the Army policy has operated? Did you find a greater instance of plr@sigmeated
out or lesser punishment or more cases that had to be brought for adjudication on the issue of fraternization? | meaamytsrtyevrong
with the way the Army policy, aside from the way it didn't mesh with the other Services, was operating?

Under Secretary de Leon: | think the key issue is really the joint environment. There were pluses and minuses of ti eoitgca But
I think in the end, we really are a joint operation around the world. And it was essentially the fact that Services, rhdifibestServices
are out there side by side and you really can’t have [sic] different set, [sic] of rules governing their conduct.

Remarks to the Press regarding the Secretary of Defense’s Policy on Good Order and Discipline (29 Augild98)at<www.defenselink.m# [here-
inafter DOD News Briefing] (providing a transcript of the entire news briefing).

12. Id. at transcript 6. In response to a question concerning the impact that changed policies would have on the NationaRéserdegpersonnel, DOD General
Counsel Judith Miller responded “the other Services have had this policy apply in the Guard and Reserve. And at least@tweteistimony that we heard in
the task force on good order and discipline, that worked pretty well for them. So | think it's mostly a transition quiestion.”

13. See, e.g AR 600-20 supranote 5, para. 4-14c(1). “Business relationships which exist at the time this policy becomes effective, and that weee auttheriz
previously existing rules and regulations, are exempt until March 1, 2000.” Certainly, it can also be said that the affaespsrihe transition from the former
effects-based policy to the new status-based, bright-line policy. “Grace period” is defined as “a period of time aftertdopagmes due, as of a loan or life insur-
ance premium, before one is subject to penalties or late charges or before the loan or policy is canceled.HdrRse WEBSTER s UNABRIDGED DicTionARY (2d ed.
1998).
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manders, soldiers, judge advocates, and many others have anget several exceptions allow for limited relationships and for
lyzed the new changes to ascertain whether the over-archingne-time transactiort§. The borrowing or lending of money is
goal of consistency has been achieved. This article reveals thaprohibited and the regulation lists no exigent circumstances or
while all the current service policies afford the respective com-excuses for a debtor-creditor relationship, of any degree, to
manders the ability to arrive at a conclusion that is ultimately exist between officers and enlist€dCommercial solicitation
consistent with other policies, there remain minor, yet impor- and any other financial relationship are similarly disallo#ed.
tant, differences that dilute the final conclusion of consistency.
The article generally compares the various service policies, dis- In the realm of personal relationships, “dating, shared living
cusses the hypothetical situation faced by a deployed task forcaccommodations other than those directed by operational
commander, offers suggested approaches to resolving situarequirements, and intimate or sexual relationships between
tions that cross service lines, and concludes with a discussiomfficers and enlisted personnel” are prohibitedgain, sev-
of select cases involving fraternization reported the previouseral exceptions exist that serve to keep a relationship within
year. policy compliancé? Officers and enlisted members are further
prohibited from gambling with each other, without exception
under the new polic¥.
Different Strokes for Different Folks?

The Services’ Policies Compared The “grace period” previously mentioned provides a twelve-
month transition period for officers and enlisted to bring their
The Current (“New”) Army Policl{ relationships (business or personal) into compliance with the

policy2* While this grace period is not found within any of the

The new policy (as distinguished from the former one) is other services’ policies it is apparent that the Army policy, inas-
punitive and begins with a list of prohibited relationships much as it establishes a new bright-line approach to officer-
among the rank¥. In accordance with paragraph 4-14b of enlisted relationships, needed such a probationary time period
Army Regulation (AR) 600-2@elationships among the ranks to ease the burdens on those personnel involved in prohibited
(specific rank is immaterial) are prohibited if they exhibit any relationshipg® During this period of adjustment some discus-
of five adverse effect$. The regulation then lists those rela- sion has focused on whether one year’s time is sufficient to
tionships between officer and enlisted personnel that areallow for problem-free transition. Empirical data, while lim-
prohibited?” These status-based prohibitions are “bright-line” ited, suggests that the grace period is long en&ugh.
but also include several exceptions. Prohibited business rela-
tionships are off-limits if they can be described as “on-going,”

14. Nottwithstanding previous published discussion and analysis of the new Army pebcggnerallyHargis,supranote 3), as well as training sessions and other
instruction that Department of the Army (DA) personnel are to have received by now, it is important to describe the cyrlicirherein. Informal input solic-
ited from the field as well as from students attending The Judge Advocate General's School, U.S. Army (TJAGSA) Continlttytatimh and other courses,
consistently reveals that not all DA personnel have received official training (formal or informal) on the policy. Whestpdkeds attending recent senior officers
legal orientation courses report that nearly 60% have not previously received instruction on the policy. Students insethatsmoreport an approximate 30% that
have not received the instruction. By attending TJAGSA short courses, these personnel in fact receive the required mstthetioput from attendees suggests
that perhaps the troops in the field are not getting the message. Especially now that the one-year transition peried hasepxjical that commanders obtain
an idea as to how many of their troops and other personnel have been instructed on the policy. One suggestion is teiscaludeain2000 third quarter training
calendars a block of instruction on the policy with special emphasis on the end of the transition period. Consistentehidiinpastching” methodologies, com-
manders (down to the company level) must instruct their subordinate officers and senior noncommissioned officers (damshgergeahnt level) must so instruct
their unit personnel. Judge advocates understandably play a critical role in this instruction.

15. AR 600-20supranote 5, para. 4-16. “[V]iolations of paragraphs 4-14b, 4-14c, and 4-15 may be punished under Article 92, UCMJ, as afvalatidal
general regulation.”

16. The five adverse effects under the regulation are if the relationships (1) compromise, or appear to compromise ytbé sofgrisory authority or the chain

of command; (2) cause actual or perceived partiality or unfairness; (3) involve, or appear to involve, the improper use pbséitn for personal gain; (4) are, or

are perceived to be, exploitative or coercive in nature; (5) create an actual or clearly predictable adverse impacnenaliskioiiy, morale, or the ability of the
command to accomplish its mission. AR 600-<fpranote 5, para. 4-16b. These effects-based prohibitions include two additional prohibited relationships that were
not listed under the former policy—relationships covered by numbers (1) and (4).

17. AR 600-20supranote 5, para. 4-14c(1).

18. These include landlord-tenant relationships and the one-time sale of an automobile or a house.

19. AR 600-20supranote 5, para. 4-14c(1).

20. Id. Army National Guard and Reserve personnel are not subject to the provisions of this prohibition provided their busiaesislorelationship exists “due
to their civilian occupation or employmentld.

21. Id. para. 4-14c(2).
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Two additional types of relationships are strictly prohibited The United States Air Force Poly

by the new Army policy. Now, “any relationship between per-

manent party personnel and initial entry trainees not required Prior to the SECDEF mandate, the Air Force policy already

by the training mission” is off-limit8” Additionally, any rela- included a status-based approach with respect to officer-

tionship “not required by the recruiting mission” is prohibited enlisted relationships and prohibited many of those relation-

as between members of the U.S. Army Recruiting Commandships now seen in the new Army poli#€yThe new Air Force

and “potential prospects, applicants, members of the delayedoolicy continues to prohibit many officer-enlisted relationships

entry program (DEP), or members of the delayed training pro-and continues to analyze all ranks relationships under the rubric

gram (DTP).?8 The recruiter-recruit and trainer-trainee pro- of “unprofessional relationships®” The policy, as distin-

hibited relationships, the officer-enlisted relationships covered guished from its Army counterpart, is punitive in application

by AR 600-20, paragraph 4-14c, and the prohibited relation-only to officers®? Enlisted personnel who violate the policy are

ships regardless of rank found in AR 600-20, paragraph 4-14kpunished through a variety of other means and, without having

show that the new Army policy has merged a previous effects-received some other order or additional duty from a superior,

based approach with the SECDEF’s status-based mandate tcannot be punished solely under the poficy.

create a hybrid designed to be more consistent with the other

service policies. Air Reserve Component personnel (ARC), like their Army
counterparts with respect to the Army policy, are subject to the
provisions of the Air Force policy. Paragraph 3.8 advises Air

22. 1d. paras. 4-14c(2)(A)-(C). These include marriages that predate 2 March 1999 or are entered into prior to 1 March 2006 |pgessidgbs outside of mar-
riage that predate 2 March 1999, but are brought into compliance before 1 March 2000; and those relationships that nm@eenpiamze by virtue of a change
in status of one of the parties (e.g., through commissioningnahniéal relationship formerly between two enlisted soldiers now involves an officer and an enlisted).
Note that this latter exception would not insulate a couple that is merely dating. After the change in status of oneie$ thiespaouple would have to take some
affirmative step to bring the relationship into compliance. They could not continue a dating relationship and would tisobisavee the other rules concerning
prohibited officer-enlisted relationships. On the issue of officer-enlisted marriage, the policy is silent with regarchgesnidvat occur after 1 March 2000. A
commander who learns of such a marriage must ascertain if the requisite predicate relationship before the marriage pioliaiedAlelitional exceptions are
listed to cover situations involving relationships within the Guard and Reserves and relationships between active duindondierisers of the Guard and Reserves.
If the relationship “primarily exists due to civilian acquaintanceships” (relationships within the Guard or Reserves) dly‘pris due to civilian association and
the reserve component member is not on active duty” (relationships between active and reserve component membersy, due¢ofitiempliance with the policy.
AR 600-20,supranote 5, para. 4-14c(2)(d), (e). Note that in both situations, the exception does not apply if the reserve componentaneider duty (defined
by the regulation as “other than annual trainiith’para 4-14c(2)(d) and (e)).

23. Id. para. 4-14c(3).
24. See, e.gid. paras. 4-14c(1), (2)(B).
25. SeeDOD News Briefingsupranote 11. The following question was posed to Undersecretary de Leon:

Question: “If I'm a young person in the military and I'm dating another person in the military, do | need to find a cingplagh do the altar?
| mean, how are the troops supposed to take this?

Secretary de Leon: “I think we’'ll go through a transition period with respect to the Army but our goal was to make tictepobayd fair.”
Id. at transcript 8.
26. The grace period has witnessed very little activity with regard to requests for exceptions to the end date of 1 Marcld2@)@here have been four requests
for exceptions to policy, each of which involves active duty soldiers seeking exceptions because of scheduled weddihgvidlatesuhheyond the grace period’s
termination. Electronic Interview with Chaplain (MAJ) B. Duncan Baugh, Command Policy Officer (Feb. 10, 2000). Chaplaiis Besagtihe current point of
contact for the proponent of the policy (Office of the Deputy Chief of Staff, Personnel (ODCSPER)). Exceptions to potidyeshnalyzed by judge advocates

but ultimately can be forwarded through personnel channels to Chaplain Baugh.

27. AR 600-20supranote 5, para. 4-15a. The prohibition extends beyond the actual situs of the relationship between the trainer and tfi€]bigipeehibition
applies to permanent party personnel without regard to the installation of assignment of the permanent party membereerthe. trai

28. Id. para. 4-15b.
29. U.S. P T oF AIR FORCE SECRETARY OF THE AIR FORCE INSTR 36-2909 (1 May 1999). [hereinafter AFI, 1 May 1999].
30. See generally).S. =P T oF AIR FORCE, SECRETARY OF THE AIR FORCE INSTR 36-2909, para. 5 (1 May 1996).

31. Unprofessional relationships are “those interpersonal relationships that erode good order, discipline, respect founittbaniggion and, ultimately, mission
accomplishment."SeeAFI, 1 May 1999 supranote 29, preamble.

32. Id. Even then, only the prohibitions listed in paragraph 5.1 subject the officer to possible punitive sanctions. The modsiorg of the policy are not
punitive with regard either to officers or enlisted personnel.
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Force commanders and supervisors to “tailor the applicationmay not gamble with enlisted members, engage in sexual rela-
and enforcement of the principles [of the policy] to appropri- tions or date enlisted members, share living accommodations
ately address unique situations that may arise from part timewith enlisted members (except when reasonably required by
service.®* However, unlike the Army’s policy, the reach of the military operations), or engage in (on a personal basis) business
Air Force policy goes a bit further. Whereas Army Guard and enterprises with or solicit or make solicited sales to enlisted
Reserve personnel are only subject to the policy while on activemembers (“except as permitted by the Joint Ethics
duty or full-time National Guard duty, ARC personnel are sub- Regulation”)?® With regard to borrowing or lending money,
ject to the AF policy during periods of active duty, full-time officers may not enter into such a relationship with enlisted
National Guard dutyandduring inactive duty trainingf. Army members and may not “otherwise become indebted to enlisted
personnel feel the reach of the policy, at least with respect tanembers.® An exception, however, is available that distin-
personal relationships outside of marriage, only during periodsguishes this policy from the Army’s stricter prohibition. Air
of active duty or full-time National Guard du€§. Periods of Force officers may borrow from or lend money to enlisted
duty described as “annual training” are not covered by themembers “to meet exigent circumstancé'sProvided the
Army policy. Thus, in the case of personal relationships, theamount is small and that the debtor-creditor relationship is
Army reserve or guard soldier performing weekend or annualinfrequent and that the loan is of a non interest-bearing nature
training is exempt from coverage but his Air Force reserve then this activity is permittet.
component peer, also on inactive duty training, ishot.
Like its Army counterpart, the Air Force policy holds all

The Air Force policy delineates the same prohibitions military members accountable for their conduct but notes that
regarding officer-enlisted relationships as does the Army policy the senior member “bears primary responsibility for maintain-
but provides further explanation regarding marriages and, ating the professionalism of [a] relationshif3.’'On the issue of
least in one instance, an exception not found in the Army coun-what effect marriage has on policy compliance, the Air Force
terpart. “With reasonable accommodation for married mem- policy, unlike the Army’s, specifically notes that subsequent
bers and members related by blood or marria§efficers marriage “does not preclude appropriate command action based

33. Seeidpara. 4. “Relationship of Unprofessional Conduct to Other Provisions of the UCMJ,” observes that military members wien loasterbd to cease an
unprofessional relationship or to refrain from certain conduct may be punished for violating the order. Thus, Articl€4 @@eapdtential sources of resolution for
enlisted participation in unprofessional relationships. UCMJ arts. 90, 91 (LEXIS 2000). Additionally, paragraph 3.5.daafforaisds providing recruiting, train-
ing and education functions with the ability to “consistent with this instruction, publish supplemental directives, topinalint provisions.” AFI, 1 May 1999,
supranote 29, para. 3.5.4. Thus, enlisted Air Force personnel, out of compliance with the Air Force prohibitions againstgatemships between recruiter-
recruit, trainer-trainee, or faculty-student, cannot be punished under the policy itself. While only officers may be fonrisheldtion of Article 92, UCMJ (note:
officers and enlisted may both be punished under the Army policy), enlisted personnel could be issued “no-contact omleid'atsalbe punished under a variety
of other UCMJ provisions, to include fraternization or conduct prejudicial to good order and discipline, Article 134. &fechass of administrative sanctions are
also available for resolution.

34. SeeAFl, 1 May 1999supranote 29, para. 3.8.
35. Id.
36. AR 600-20supranote 5, para. 4-14c(2)(d).

37. 1d. The prohibitions concerning officer-enlisted relationships does not apply to “[plersonal relationships outside of neanéggerbembers of the National
Guard or Army Reserve, when the relationship primarily exists due to civilian acquaintanceships, unless the individzaiS\ere oty ¢ther than annual training

or full-time National Guard dutyother than annual training” AR 600-20,supranote 5, para. 4-14c(2)(d). (emphasis added). An additional twist, not covered in
the Air Force policy, concerns personal relationships outside of marriage between active component personnel and resentepessgoorel. An Army officer
could have such a relationship with a Guard or Reserve enlisted soldier provided that relationship “primarily existsilire agsteiation and the Reserve com-
ponent member is not on active duty (other than annual training) or full-time National Guard duty (other than annual tcaipang).4-14c(2)(e). Essentially, the
relationship could exist at all times except when the enlisted soldier was ordered onto active duty. The Army officeoduaNe alich a relationship with an Air
Force reserve component airman but that relationship could not exist during the airman’s weekend drill, annual traimreggNtilenal Guard duty, and active
duty. Recall that the Army policy, like the Air Force policy, applies across service lthggara. 4-14a; AFI, 1 May 1998upranote 29, para. 3.1.

38. SeeAFl, 1 May 1999supranote 29, para. 5.1. No such language is found within the new Army policy. Presumably, married Army personnel and Armal person
linked through blood or marital ties are equally subject to the specific prohibitions regarding officer-enlisted relatowistnpst therefore exercise caution, pru-
dence, and discretion while on-duty and performing military duties together. The Air Force policy expands on this themnthevet{fiegardless of how the
officer-enlisted marriage came to be, married members are expected to respect all customs and courtesies observed bylifierabegsaifes when they are on
duty, in uniform in public, or at official social functionsldt. para. 5.1.3.1.

39. Seeidparas.5.1.1,5.1.3-5.1.5.

40. Id. para. 5.1.2.

41. Id. No additional clarification or explanation is provided to define “exigent circumstances.”

42. 1d.
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on the prior fraternization®* Finally, the policy outlines those The specifically prohibited officer-enlisted relationships
actions that may be taken to resolve instances of noncomplibasically mirror those of the Army policy and are per se unduly
ance and notes that the commander’s response “should norfamiliar> However, no exceptions (such as those found in the
mally be the least severe necessary to terminate theArmy policy) are included and prohibited business relation-
unprofessional aspects of the relationsHip.” ships are termed “private business partnershipStbsequent
marriage does not insulate the officer-enlisted couple from
sanctions for an impermissible predicate relation3tapd ser-
The United States Navy and United States Marine vice members (regardless of rank) who are married to other ser-
Corps Policies vice members (or have some family tie) must “maintain the
requisite respect and decorum attending the official relationship
Both the Navy and the Marine Corps policies include the while either is on duty or in uniform in publié® Finally,
overarching prohibition against personal relationships betweenunduly familiar personal relationships in the trainer-trainee and
officers and enlisted members that are “unduly familiar and thatrecruiter-recruit arena are prohibit&d.
do not respect differences in rank and gra@erhis approach
is not new but was part of the former policies employed by
these service$. The current policies, like the Army one, are The United States Coast Guard Policy
punitive and apply equally to officers and enlisted
members? Likewise, the reach of the policies extends across  Coast Guard personnel may participate in “acceptable” rela-
service lineg? is gender-neutrdf,and includes analysis of pro- tionships that do not jeopardize the members’ impartiality,
hibited adverse effects of all ranks relationshtpBhe policies undermine inherent respect for authority, result in improper use
also include specific prohibitions against unduly familiar rela- of the relationship for gain or favor, or violate the UC¥fJ.
tionships between certain noncommissioned officers and juniorOfficers and enlisted may not have “romantic relationships out-
personnel assigned to the same command. side of marriage® but may be married, provided the marriage
occurred before the officer received the commis&iodther

43. 1d. para. 6.
44. |d. para5.1.3.1.
45. Id. para. 8.

46. QGHier oF NavaL OperaTionsINsTR 5370.2B, para. 3. (27 May 1999) [hereinafter OPNAVINST 5370.28];alsdMAriNE CorPsMANUAL, para. 1100.4 (C3, 13
May 1996) [hereinafter MARCORMAN].

47. SeeCHier oF NavaL OPERATIONSINSTR 5370.2A (14 Mar. 1994).

48. OPNAVINST 5370.2Bsupranote 46, para. 3.

49. Id. para. 6b.

50. Id. para. 4c.

51. Id. paras. 5c, 6c¢.

52. Id. para. 5b (“[P]ersonal relationships between chief petty officers (E-7 to E-9) and junior personnel (E-1 to E-6), wignatttaghie same command, that
are unduly familiar and that do not respect differences in grade or rank are prohibited.”); MARCORMNb#dote 46, para. 1100.5 (“[T]he provisions of paragraphs
1100.3 and 1100.4 above apply to the relationship of noncommissioned officers with their subordinates and apply speuificaiiytoissioned officers who may
be exercising supervisory authority or leadership roles over junior marines.”).

53. OPNAVINST 5370.2Bsupranote 46, para. 6b.

54. 1d.

55. Id. para. 6e.

56. Id. para. 6f.

57. Id. para. 5b. The prohibition extends only to those unduly relationships “that do not respect differences in grade, ratéffistuient relationship.Id.

58. As an element of the Department of Transportation, the Coast Guard was not impacted by the SECDEF's mandate.

59. U.S. @asT GuaRD PERSONNELMANUAL, ch 8.H.2.c (C26, 3 Feb. 1997).

60. Id. ch 8.H.4.c.
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unacceptable romantic relationships include those betweerfor the loans, and take lesser administrative action (for exam-
members in a superior-subordinate relationship, membersple, counseling, reprimand) that would comport with the needs
assigned to the same shore unit comprised of less than sixtgf good order and disciplirfé.
members, members assigned to the same cutter, those where the
relationship is between a chief petty officer (in the grades of E-  If the Air Force policy applied, the above results would be
7 to E-9) and junior enlisted personnel (E-4 and below), or different. First, the Air Force policy recognizes an exception
those that “disrupt the effective conduct of daily for borrower-lender relationships amongst officers and enlisted
business® Regardless of rank or position, Coast Guard per- when the basis for the loan is exigeftyon our facts, the
sonnel may not engage in “sexually intimate behavior” on emergency nature of the loans (also considering that the loans
board any Coast Guard vessel or in any Coast Guard controlled@gre small, infrequent, and non-interest bearing) likely consti-
work place, and instructors at training commands may nottutes exigency. Therefore, there would not be a violation of the
engage in personal or romantic relationships with Air Force policy. Furthermore, if exigency was not found, then
student$® These two types of relationships, as well as roman- only the officers could be given UCMJ punishment; unlike the
tic relationships outside of marriage between officers and Army policy where punitive action may be taken against all sol-
enlisted, are punished as violations of a lawful general diers, regardless of rank, the Air Force policy is only punitive
regulation® However, unacceptable relationships, as with respect to the officer member of a prohibited relationship.
described above, are normally resolved in an administrativeFinally, the Air Force policy also requires that the commander’s
fashion®® response be the least severe necessary to stop the unprofes-
sional relationship? based on the facts in the scenario, this
would likely preclude UCMJ action and result in resolution by
On the Cusp of Jointness: Cross-Service Relationshipsina administrative actioft
Deployed Setting
The dilemma for the Task Force commander is whether, by
Analysis virtue of their assignment to the task force, the Air Force per-
sonnel are subject to the stricter provisions of the Army policy.
Back in the legal office of Task Force Deep Purple you havelf they are not, then they escape punishment because their con-
researched and compared the respective policies. Under thduct passes muster under Air Force rules. Meanwhile, the
Army policy regarding relationships amongst the ranks, the Army officer, whose conduct is not in compliance with the
Army and Air Force lieutenants improperly loaned money to Army rules, is subject to a variety of sanctions. This scenario
the Air Force master sergeant, regardless of the laudable reghighlights a discrepancy between the two policies that creates
sons for the loaff. If the Army policy applied to the joint task the differences in treatment that the SECDEF finds to be “anti-
force, and the commander had UCMJ authority over all taskthetical to good order and discipline” in a joint environniént.
force members, then the commander could take punitive action
against both officers and the master serg€aHbwever, under The lieutenant’s dating relationship with the foreign enlisted
the mitigated facts, the commander could consider the reasonsoldier also presents a challenging issue. The SECDEF’s man-

61. Id. ch. 8.H.4.d. Note also that “misconduct, including fraternization, is neither excused not mitigated by subsequent ndrriage.”

62. Id. ch. 8.H.2.f.

63. Id. ch. 8.H.2.g.

64. 1d.

65. Id. ch. 8.H.2.d.3.d. Other unacceptable relationships and conduct include: supervisors and subordinates in private étsnesgienyisors and subordinates
in a romantic relationship; supervisors and subordinates gambling together; supervisors and subordinates giving or feceiviag gther that infrequent basis;
changing duty rosters or work schedules to benefit parties to the relationship when others in the command do not receieetiefiséd. ch 8.H.3.b. and c.

66. AR 600-20supranote 5, para. 4-14c(1).

67. Id. para. 4-16.

68. Id. para. 4-14f.

69. AFI, 1 May 1999supranote 29, para. 5.1.2.

70. Id. para. 5.1

71. Id. para. 8.

72. SECDEF Memosupranote 1.
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date, meant to address relationships among DOD personnelne strictly prohibited by policy and the intent of the two lovers
prohibits officer-enlisted dating “regardless of their to marry has no bearing on that conclusion.
Service.™ The Army policy conforms to this provision and
applies to relationships “between Army personnel and person- The chief petty officer (an E-7) and the Air Force sergeant
nel of other military services” The problem lies in an expan- appear not to be out of compliance with the Army policy. No
sive interpretation of these words, which would support the adverse effects have been shown that would subject the pair to
conclusion that the lieutenant is not in compliance with the pol- sanctions for violations &R 600-20Q paragraph 4-14b. There
icy and could be ordered to end the relationship with her foreignis no other strictly prohibited category of which they run afoul.
friend”® But as to punishment, in spite of the conclusion that An Army couple, similarly situated, would not be out of com-
this relationship is in the strictly prohibited category of the new pliance with Army policy. However, recall that the Navy policy
policy and a violation of Article 92 of the UCMJ, the apparent specifically prohibits unduly familiar relationships between
absence of adverse effects would seem to mitigate against anychief petty officers and junior personnel “who are assigned to
thing more than a mild administrative sanction. Recall that thethe same command® If the relationship is unduly familiar
couple is discreet and both soldiers appear to observe all thand does not respect differences in rank or grade then it is out
courtesies and respect required among officers and enlistedof compliance.
Therefore, the scenario seems to present, if anything at all, a
“victimless” violation of the code. The first question for the Task Force commander under the
Navy policy is whether this couple is “assigned to the same
Additional support for this international application of the command.” If so, and if the determination is made that the open
reach of the policies comes from the central focus of each serdisplay of the relationship involves actual, or apparent, lack of
vice’s policy: the strict prohibition of certain relationships respect for differences in rank or grade, then the relationship is
between officer and enlisted personnel. Although none of theproblematic. Both enlisted parties would be subject to admin-
policies address the international aspect presented by this hypdstrative and punitive sanctions. However, under an Air Force
thetical situation, each includes as a foundation that romantigolicy application, neither party would be subject to anything
relationships outside of marriage between officers and enlistednore severe than an administrative sanction. The Task Force
service members is prohibited. The core issue lies in the statusommander can punish the chief petty officer for a violation of
of the parties as military members and not in their respectiveArticle 92 for noncompliance with the Navy policy. He cannot,
citizenship’ The Army lieutenant is involved in an intimate however, similarly punish the Air Force sergeant because she
relationship with an enlisted soldier. Such a relationship is pro-hasnot violated the Air Force policy and, even if she had, her
hibited by Army policy. noncompliance would be addressed via administrative mea-
sures.
That the couple intends to marry next week whilst away on
mid-tour leave should be irrelevant to the analysis of the rela-
tionship’s compliance with policy and should, instead, be rele- Resolution
vant only as to punishment. Recall that the Army policy is
silent as to the effect of officer-enlisted marriages that occur The scenarios show members of different services deployed
after 1 March 2000%. The other service policies note that mar- together in a joint task force and involved in personal relation-
riage does not excuse or justify the predicate relationship thaships that yield different analyses and resolutions under the var-
was itself out of compliance with policy. The only option is for ious service policies. The minor inconsistencies within the
the Task Force commander to conclude that the relationship igeach and application of the various policies leave a task force
commander with a familiar problem: how to address activities

73. 1d.

74. AR 600-20supranote 5, para. 4-14a. The Air Force policy notes the need to avoid unprofessional relationships “between members sédiitemar-
ticularly in joint service operations” (AFIl, 1 May 19%pranote 29, para. 3.1) and notes that the custom against fraternization “extends to all officer/enlisted rela-
tionships.” Id. para. 5.0. The Navy and Marine Corps policies sanction certain officer-enlisted relationships “regardless of ServicelN®PB5ER0.2B supra

note 46, para. 6b. Certainly in the context of American forces’ joint operations the presumption is that the polici¢ecane dipplicatioronly to American per-

sonnel

75. Query: could a fraternizing relationship between an American military officer and a foreign enlisted soldier supptidagiepemder Article 134?
76. Electronic interview with Chaplain (MAJ) B. Duncan Baugh, Command Policy Officer, ODCSPER, February 22, 2000. AccGithptpio Baugh, the lan-
guage “intimate or sexual relations between officers and enlisted personnel” (AR 600-20, para 4-4c(2)) is consideregbpehe gfrthe Army policy to include

all intimate relationships among officer/enlisted personnel even though the policy does not specifically identify foreigmpersdibanel.

77. Recall also that only those relationships that were in existence prior to 2 March 1999 were afforded the protectimydahg@ce period. Such relationships
had to be brought into compliance or ended as of 1 March 2000.

78. OPNAVINST 5370.2Bsupranote 46, para. 5b.
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to be prohibited during the tenure of the task force and how to  Lieutenant Colonel Sanchez, a married man, developed per-
apply the prohibitions consistently to all members assigned tosonal, unprofessional relationships with two female senior air-
the task force. men while stationed at McConnell Air Base. In the first
relationship, the couple danced and drank together at the com-
A tried and true approach lies within the publication of a bined ranks club and at other clubs, visited each other’s quar-
general order. Past practices on various deployments met withers, kissed, and had sexual intercodtsene relationship was
success with regard to such orders. Many examples includedvell known throughout the community. The couple was seen
general prohibitions against activities that, while the troops areso much at the combined ranks club that the base senior enlisted
in garrison, are addressed in disparate ways. The commandexdvisor was compelled to warn the accused that he was “wear-
of the task force involved in the scenarios of this article might ing out his welcome” at that club.
wish to consider such a general order and also consider expand-
ing the reach of the paragraph entitled “prohibited activities.” In his other problematic relationship, the accused danced
That paragraph could include either a synopsis of the strictlywith his airman paramour at a unit party, kissed her passion-
prohibited relationships of the Army policy, as well as the gen- ately in the presence of others at the party, and danced with her
erally prohibited all ranks relationships, or it could include, by on other occasions at the combined ranks club and at other
reference, the entire policy. All members assigned to the taskclubs®® The relationship also involved the couple sitting
force would be subject to the general order and their violationstogether in the accused’s van while parked outside the subordi-
of that order could be addressed in a more consistent mannenate’s dormitory and in the view of several witne$ées.
Within this general order, the commander would also prohibit
certain relations among American and foreign personnel. The government charged the accused with two specifica-
tions each of fraternization and conduct unbecoming an officer
Even if the general order route is unpalatable to the com-with respect to each of the airmen. Regarding the relationship
mander or its application to all Department of Defense mem-with the first airman the specifications alleged the same con-
bers problematic, many offenses under the UCMJ remain agluct. As to the second airman, the fraternization specification
viable options to address relations among the ranks. Asis illuscontained more allegations of specific misconduct that did the
trated by the following cases, decided the previous year, fraterspecification alleging conduct unbecoming an officer. The Air
nization remains as one specific example. Force court found this charging scheme to be violative of the
rule inHarwoodand dismissed the fraternization specification
regarding the first airman as well as the specification alleging
Fraternization or Conduct Unbecoming: Charge One or the conduct unbecoming an officer regarding the second aiffnan.
Other but not Both?

In United States v. Sanch®zhe Air Force Court of Crimi- When Compared to Smoking Dope, Off-duty Fraternization is
nal Appeals examined several issues springing from an Down in the Weeds
officer’s court-martial and conviction for fraternization and
conduct unbecoming an officer and gentleman. The court, rely- In United States v. Hawg&the Court of Appeals for the
ing onUnited States v. Harwogflset aside and dismissed two Armed Forces (CAAF) affirmed the Air Force court’s sentence
specifications from two separate charges—one alleging frater+eassessment that yielded no relief to the appellant. The mili-
nization and the other conduct unbecoming an officer— tary judge convicted Lieutenant (LT) Hawes for fraternizing
wherein the misconduct was charged to a greater degree ofvith several airmen while off-duty. He allegedly allowed the
specificity in other companion specifications. enlisted men to address him by his first name on several

occasions’ Lieutenant Hawes was a close friend with one of

79. 50 M.J. 506 (A.F. Ct. Crim. App. 1998).

80. 46 M.J. 26 (1997).

81. Sanchez50 M.J at 508.

82. Id. at 512.

83. Id. at 508.

84. Id.

85. Id. at 513. Further, the court affirmed the sentence.
86. 51 M.J. 258 (1999).

87. Id. at 259.
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the men, and their friendship extended as far back asa male major and a female master sergeant that included “din-
kindergarterf® On appeal, the Air Force court set aside the ing alone with her, traveling alone with her, spending off-duty
fraternization conviction, being “not convinced . . . that appel- time with her, exercising together, and frequently speaking on
lant’s conduct amounted to fraternizaticf. The court was  the phone® The pair’s military duties required them to work
convinced, however, as to LT Hawes'’s conviction for smoking occasionally in close proximity and Mann’s appeal argued,
marijuana with his childhood friend, and affirmed the sen- inter alia, that because the members excepted out the allega-
tence® tions involving sex and back rubs that the remaining evidence
was insufficient to show he had treated the master sergeant on

The CAAF affirmed, finding no abuse of discretion in the emg of military equalit§® Mindful that “a sexual relationship
lower court’s sentence reassessment. In his dissent, Judge Suk ot 5 prerequisite for conviction of fraternizatidhthe Air

livan disagreed, believing that it was “highly unlikely” that LT  £q e court disagreed and held the members’ finding to be
Hawes would have received the same sentence at a rehearirlgga”y and factually sufficierfe

that focused only on the drug use offefistn Judge Sullivan’s
view, because LT Hawes contested the fraternization charge  a; tria| and on appeal, Mann also challenged the legality of
and pled guilty to drug use, the ult!ma_lte findings that include order, given to him by his mission support commander not
only the pled offense “clearly puts him in a more favorable pos-y, contact the master sergeant, as an unlawful one that
ture before the sentencing couft.Additionally, that both  56unted to unlawful command influence and that restricted
offenses carried the same maximum punishment provides morg,is constitutional right to confront witness8sThe com-
support for the contention that it is highly unlikely LT Hawes 1, qer issued this order, which did not restrict Mann’s attorney
gqt the exact same sentence if he ha_ld been_trled for one felony, contacting the master sergeant, because she “felt it was
crime rather than two™ In Judge Sullivan's view, the offense appropriate.*® The military judge ruled that the order fur-
of off-duty fraternization cannot be regarded as so trivial that {,areq military needs and did not otherwise prejudice Mann and
dismissal of such charge renders no benefit to the accused. 1o Air Force court agredét The order, designed to stop any
additional impropriety between the two service members,

What Do You Mean, “I order you to stay away from your girl- “served a legitimate military purpose, thus maintaining good
friend?” order and discipline within the military communit§?

In United States v. Marii the Air Force court examined an
unprofessional relationship, charged as fraternization, between

88. Id.
89. Id.

90. Id. “The fraternization offense was relatively trivial in comparison to appellant’s drug use with an aifchgeiting United States v. Dawes, No. 98-0199,
unpub. op. at 4 (A.F. Ct. Crim. App. Oct. 24, 198vailable in1997 CCA LEXIS 522, at *8).

91. 51 M.J. at 261 (citing United States v. Davis, 48 M.J. 494, 496 (1998) (Sullivan, J., dissenting); United States .Msdle302 (CMA 1986); United States
v. Jones, 39 M.J. 315, 317 (CMA 1994) (“[R]eassessment appropriate where ‘the accused’s sentence would have beercati@asmaigmitude.™).

92. 1d.
93. Id.
94. 50 M.J. 689 (A.F. Ct. Crim. App. 1999).

95. Id. at 692. The members found MAJ Mann guilty of the charge by excepting out language alleging that he had engaged @nsmxsel with and had received
back rubs from the master sergeant. Both Mann and the master sergeant were married to other Air Force personnel mhering this ti

96. Id. at 696. Mann'’s argument contended factual and legal insufficiency “because there is ‘no clear line between what caachattdsrsidered professional
and appropriate with respect to officers and enlisted personnel who are required to work as a team or in a mentorinig.reldtoasB92.

97. Id. at 696 (citing United States v. McCreight, 43 M.J. 483 (1996); United States v. Nunes, 39 M.J. 889 (A.F.C.M.R. 1994)).

98. Id. The information before the members was sufficient to show that “appellant’s conduct with MSgt SDP negatively affectelégmod discipline and com-
promised the appellant’s authority as an officed”

99. Id. at 698.

100. Id. The order compelled Mann to “cease and refrain from any and all contact of any nature” with the MSG, included langtiagétrepdmitive order, and
also mentioned that Mann’s counsel could have unrestricted access to the witnasg00.

101. Id. at 701.
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“But | Dont Wanna Redeploy, I'm Having too Much Fun!” At the time of appellant’s misconduct, the Air Force defined
“unprofessional relationships” pursuant to its former senior-
In United States v. Roget® the Air Force court examined subordinate relationships policy, one that was not punitive but
a specification, charged under Article 133, UCMJ, that allegedthat alerted Air Force personnel to the possibility of punitive
an unprofessional relationship “of inappropriate familiarity” sanctions for noncomplianég. Air Force authorities did not,
between a squadron commander and a subordinate officer. therefore, have the option of charging an Article 92 offense and
The appellant contended that such specification failed to staténstead looked to Article 133 for resolution of appellant’s case.
an offense inasmuch as it failed to allege a violation of a customrThe Air Force court noted that the specification did not fail to
of the service and failed to specify those acts alleged to havestate an offense, that the appellant had adequate notice of the
amounted to “inappropriate familiarity®® The court dis- offense against which he had to defend, and that the govern-
agreed and found that proof of a custom or of a regulation pro-ment neither was required to prove a violation of a custom of
hibiting the type of conduct committed by the appellant is not the Air Force nor to prove the existence of a regulation prohib-
required by Article 133 and that, in the final analysis, “[I]t is for iting the misconduct. The court concluded that appellant’s role
the members to determine, under all the circumstances of thén the relationship at issue in fact “fell below the standards
case, whether the accused’s conduct fell below the acceptablestablished for Air Force officers!?
level” of conduct expected of officet®.

While deployed to Italy with his squadron, LTC Rogers, the Conclusion
squadron commander, developed an unprofessional relation-
ship with a female lieutenant also in his squadron. Over a Improper relationships among the ranks may now be ana-
period of nearly a month, the pair spent, what several othedyzed under policies that uniformly, if by varying degrees,
officers in the squadron believed, “an inordinate amount of timearrive at conclusions that are consistent among the services.
together.?” The appellant inappropriately pursued the very There are minor but important distinctions among the respec-
intoxicated lieutenant at a squadron Thanksgiving party, tive policies that judge advocates, especially those practicing in
changed his weekend travel plans so that he could be “in thgoint environments, must understand and apply. At least with
mountains with a beautiful womatf®traveled back and forth  respect to officer personnel in all services, the policies now pro-
between the squadron and his hotel with the subordinate officeryide a potential sanction under Article 92, UCMJ, for noncom-
worked out at the gym with her, and ate with her at local pliance. Yet there also remain several other viable alternatives
restaurant3® At the end of the deployment, the appellant that provide additional options when the situation does not fit
informed another officer that Mrs. Rogers had planned aneatly in a given policy analysis or, in the case involving per-
“romantic rendezvous” in Hawaii with her husband but despite sonnel from different services, requires a cross-policy compar-
missing his family appellant did not want to go because “he wasison. With increasing jointness, practitioners of military law
having too much fun*° are well advised to know the ground rules of all the various ser-

vice policies that reach relations among the ranks.

102. Id.

103. 50 M.J. 805 (A.F. Ct. Crim. App. 1999).

104. Id. at 806.

105. Id.

106. Id. at 812.

107. Id. at 811. This is the Air Force court’s recitation of those facts it believed rose to the level of legal sufficiency teqffiredthe findings.

108. Id. at 812.

109. Id. at 811.

110. Id. at 812.

111. Id. at 808. That policy relied on Air Force Instruction 36-2%08fernization and Professional Relationsh{@g® Feb. 95), wherein unprofessional relationships
were defined as “[p]ersonal relationships [regardless of rank or status] which result in inappropriate familiarity oreceggteattance of favoritism, preferential

treatment, or impropriety.’Rogers 50 M.J. at 809.

112. Rogers 50 M.J. at 812.
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Introduction At trial, evidence was presented that the accused and his
wife’s boyfriend (Mr. Powell) argued in the parking lot of the
This article reviews and covers cases decided in fiscal yeawife's apartment after the accused had taken his wife’s keys.
19992 The intended audience is the trial practitioner and any-Mr. Powell followed the accused to his car and fired a forty-five
one with an interest in jury instructions. Counsel are reminded,caliber pistol into the air as the accused drove away. The
however, that the primary resource for drafting instructions accused went to his apartment, secured his own gun, a thirty-
remains théMlilitary Judges Benchbook (Benchboék) eight caliber pistol, and called a friend to accompany him back
to the wife’s apartment.

Instructions on Offenses In the parking lot, they encountered Mr. Powell who
approached the passenger side of the car, where the accused
How Many Lesser-Included Offenses? was seated. The accused had his gun loaded, with the safety off

and the hammer cockédHe held the gun out of sight. Mr.
The Court of Appeals for the Armed Forces (CAAF) Powell and the accused again argued. Witnesses testified that

decided several cases this year where the issue was not thdr. Powell backed away from the car and was making hand
accuracy of the judge’s instructions but the exclusion of anmotions at chest and shoulder level for emphasis. The accused
instruction. United States v. Weflsvas one such case. Wells testified that he saw Mr. Powell reach for a gun in the waistband
was charged with premeditated murder, assault, and communief his trousers and was afraid Powell would use the gun again.
cating a thredtin an incident arising out of an argument with The accused got out of the car and shot Powell three times, Kill-
his estranged wife and her boyfriend. A brief recitation of the ing him?” Other witnesses testified that after hearing gunshots,
facts is necessary to understand the instructional issues in ththey saw Mr. Powell struggling with a pistol as if to clear the
case. weapon. A forty-five caliber pistol was found near the victim’s

body with a shell jammed in it.

1. This article is one in a series of annual articles reviewing instructional issues. The authors gratefully acknowledgtanice asSiaptain Kenneth Chason in
editing this article. Captain Chason is a reservist serving as legal liaison officer with the 150th Legal Support Orgaitatipdudge). The 150th LSO is a
newly created unit to which all USAR military judges are expected to be assigned.

2. See, e.g.Lieutenant Colonel Stephen R. Henley & Lieutenant Colonel Donna M. WAghtjal Review of Developments in Instructiek®98 Army Law.,
Mar. 1998, at 1.

3. U.S. Pt oFARMY, Pam. 27-9, LEGAL SERVICES MILITARY JUDGES BENcHBOOK (30 Sept. 1996) (C1, 30 Jan. 1998; C2 15 Oct. 1999) [hereinafterdoK].
4. 52 M.J. 126 (1999).

5. SeeManuaL For CourTsSMARTIAL, UNITED STATES, pt. IV, 11 43a, 54a, 110 (1998) [hereinafter MCM].

6. Wells 52 M.J. at 128.

7. 1d. Mr. Powell was shot in the left arm, neck, and chikt.
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The judge instructed the members on premeditated murder, Judge Sullivan then addressed the lower court’s finding of
unpremeditated murder, self-defense, and mutual combat. Hdarmless error. First, he noted that the unpremeditated murder
did not instruct on voluntary manslaughter, adequate provoca-instruction has different proof requirements than the voluntary
tion, heat of passion and ability to premeditatéhe defense = manslaughter instruction; thus, its inclusion did not adequately
did not object to any of the judge’s instructions nor did it inform the members of the effect of heat of passion and ade-
request any others. guate provocatioff. Next, to the extent that the lower court

found little direct evidence of heat of passion, Judge Sullivan

The members found the accused guilty of premeditated mur-held that an appellate court “does not normally evaluate credi-
der. On appeal, the accused argued that the judge erred by faibility of evidence” to determine harmless efforJudge Sulli-
ing, sua sponte, to give an instruction on voluntary van also criticized the lower court’s conclusion that the finding
manslaughter as a lesser-included offéngdne Navy-Marine of premeditation and rejection of self-defense “logically pre-
Corps Court of Criminal Appeals agreed but found it to be cluded” findings of heat of passion and adequate provocation,
harmless errdf The court found that the members rejection of pointing out the members were not told about “cool-minded
self-defense suggested that voluntary manslaughter would haveeflection” which would have allowed them to understand this
likewise been rejecteld. issuet® The case was reversed.

The CAAF ruled otherwis®. Judge Sullivan, writing for the Judge Crawford wrote a dissenting opinion stating that the
majority, first pointed out that, under federal law, an instruction defense waived the issue by not requesting the instruction. She
on a lesser-included offense does not require a request by thiirther noted that the members’ rejected the defense of self-
defensé?® Further, military law provides that an instruction on defense, which was based on an instruction that Judge Craw-
a lesser-included offense must be given sua sponte if there iford characterized as more favorable than a lesser-included
“some evidence which reasonably places the lesser-includedaffense instruction on voluntary manslaughter.
offense in issue!* Judge Sullivan agreed with the lower court
that the facts of the case raised the issues of heat of passion and
adequate provocation based on the earlier firing of a gun by Mr. How Many Lesser-Included Offenses?—Part Two
Powell, the relatively short length of time between the two con-
frontations, and the accused’s belief that Powell still had the In another case involving the absence of instructions on
gun and would use it. lesser-included offenses, the CAAF reached a different result.

United States v. Grifffi resulted from a barracks assault in
which the accused had a knife in his hand when his squad leader

8. Id.

9. Id.at129.

10. Id. at 127. The lower court did so on several grounds. First, it noted that that the members rejected the lesser-inckidédmyiemseditated murder, a similar
charge to voluntary manslaughter, so the court reasoned that the members would have probably rejected voluntary manslellightertlsr, the Navy court
pointed out that there was little evidence of heat of passion and provodatian.131.

11. Id. at 130

12. 1d. at 131.

13. Id. at 129 (citing 2 €aRLES ALAN WRIGHT, FEDERAL PRACTICE AND PrOCEDURE CRIMINAL § 498 (2d ed. 1982)).

14. 1d. (citing United States v. Staten, 6 M.J. 275, 277 (C.M.A. 1979); M&ligranote 5, R.C.M. 920(e)(2) and discussion).

15. Id. at 130. The dissent pointed out that there was actually a thirty-minute span of time between the encounters, whictviludges€xdo support the trial
judge’s decision not to give the provocation instructiSee idat 130 n.14 (Crawford, J., dissenting).

16. Id. at 130-31.

17. 1d. at 131 (citing Stevenson v. United States, 162 U.S. 313 (1896) (finding that the credibility of evidence is for jurg tandettidrefore, jury should have
been instructed on manslaughter in murder case where shooting occurred after victim shot at accused and the two haebithezttereshort time earlier).

18. Id. CompareBencHBoOK, supranote 3, para. 3-43-1 (pertaining to premeditated murder) and para. 5-2-1 (pertaining to self-defense and making no reference to
“cool reflection”) with BEncHBook, supranote 3, para3-43-2 n.2 (discussing voluntary manslaughter as lesser-included offense of murder and stating, in part, that
“passion means a degree of anger, rage, pain, or fear which prevents cool reflection.”).

19. Wells 52 M.J. at 132-35 (Crawford, J., dissenting).

20. 50 M.J. 480 (1999). Judge Effron authored the unanimous opinion.
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(Specialist (SPC) Lane) entered the accused’s room to discuss A Mixed Plea and Lesser-Included Offenses
a debt owed to another soldier. The two soldiers argued and
then traded blows. After the fight, SPC Lane realized he had United States v. Smithdiscusses instructions in a mixed
been stabbed in the arm. The accused was charged with assaultea case where the accused pled guilty to indecent acts with his
in which grievous bodily harm is intentionally inflictéd. seven-year-old stepdaughter and not guilty to rape and sodomy
of the same child. The case was ultimately decided on waiver
During the trial, the accused admitted that he was holdinggrounds but is important in emphasizing the need for all parties
the knife but said he must have accidentally stabbed Lane durto be clear and unambiguous when discussing proposed instruc-
ing the fight. The accused denied intending to stab anyonetions.
During a discussion on instructions, the defense requested that
the members be instructed on the lesser-included offenses of After providency irSmith the judge and the defense counsel
simple assault and assault consummated by a b&térge agreed that the judge would instruct the members that the ele-
judge declined, stating that the evidence did not raise thosanents of the offense to which the accused had pled guilty could
offenses. She did instruct the panel on the lesser-includede used to establish common elements of the other charged
offense of assault with a dangerous weaporhe accused was  offenses (rape and sodoniy)Later, during an Article 39(&)
convicted of assault with a dangerous weapon. session on instructions, the judge discussed the issue more
fully. She said that she planned to instruct “on Charge Il and
On appeal, the CAAF determined that the critical issue in thehow it relates—the accused’s guilty plea and how it relates to
case, whether the accused intended to stab the other soldier, diéharges | and II®® She also said that she would instruct on the
not distinguish assault with a dangerous weapon from a batteryesser-included offenses of carnal knowledge and attempted
because neither offense requires any intent to Kafrhe court sodomy. The judge specifically said that although indecent acts
pointed out that when a weapon is used in an assault, thevould normally be a lesser-included offense of both rape and
“weapon” element of the offense of assault with a dangeroussodomy, it was not in this case because the indecent acts charge
weapon is satisfied, regardless of the accused’s itttdmder the accused had already pled to would then be multiplicious
these facts, where there was no dispute that the accused “knowvith such a lesser-included offense finding. The defense coun-
ingly assaulted the victim while knowingly holding” the knife, sel indicated his general agreement with the proposed instruc-
an instruction on the lesser-included offense of battery was notions by saying: “That’s not exactly what | wanted, but it's
required?® close.” The members convicted the accused of rape and
attempted sodomy.

21. SeeMCM, supranote 5, pt. IV, 1 54b(4)(b). The elements of this offense are: “[T]hat the accused assaulted a certain person; thabdiigVeaum was
thereby inflicted upon such person; that the grievous bodily harm was done with unlawful force or violence; and that thetitt®itine, had the specific intent
to inflict grievous bodily harm.”ld.
22. SeeMCM, supranote 5, pt. IV, 11 54b(1), 54b(2).
23. Seeid. 1 54b(4)(a). The elements of this offense are

that the accused . . . did bodily harm to a certain person; that the accused did so with a certain weapon, means,tahércebibdily harm

was done with unlawful force or violence; and that the weapon, means or force was used in a manner likely to produceeleath loodjly
harm.

Id. The members were also instructed on the defenses of accident and self-deféfise50 M.J. at 481.
24. Griffin, 50 M.J. at 482.

25. Id.

26. Id.

27. 50 M.J. 451 (1999).

28. Id. at 453-54.SeeUnited States v. Ramelb, 44 M.J. 625 (Army Ct. Crim. App. 1996) (holding that when accused pleads to lesser-includedesifeese, m
should only be advised of common elements to greater charged offense, not what accused actually said during providency).

29. UCMJ art. 39(a) (LEXIS 2000).
30. Smith 50 M.J. at 454.

31. Id. at 452.
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On appeal to the CAAF, the appellant claimed that the Ignorance is Bliss
instructions were wrong because additional lesser-included ] ) )
offenses should have been given under rape and sodomy and Rather than the absence_of instructions on Iess_er-lnclu_ded
the instruction on how the guilty plea to indecent acts could beoffenses, the next two cases involve the accuracy of instructions
used was incorreét. The majority opinion, authored by Judge ©n @n element of the charged offense. Umited States v.

Crawford, addressed waiver and stated that there must be sonffoWn”’ the defense challenged the judge’s instruction at trial
“affirmative action” by the defense to show waiver, not just and on appeal on “deliberate avoidance” in connection with the

failure to object® The majority found that the counsel’s com- 2accused's alleged use of amphetamines. The deliberate avoid-
ments reflected his conscious choice to accept the judge's pro@NCe instruction is based on the theory that a defendant cannot

posed instructions on any other lesser-included offéfisas. avoid culpability for his crimes by intentionally avoiding
to the judge’s instruction on how the accused's plea to indecenknNowledge of a fact necessary for a crithe.

acts could be used as proof of the contested charges, defense
counsel likewise accepted this statement on the law and its con- N Brown the accused attended a party hosted by a person he
sistency with his trial strategy, which was that the accusedhad never met before. He had been told ahead of time that some

admitted what he had actually ddfe. of those at the party used drugs. Before leaving the party he
asked the host for some “No-Doz” so he could stay awake for

After discussing waiver, the court went on to explain that Nis drive back to base. The host provided him with a bottle
waiver will not be found if there is plain error in the instruc- labeled "No-Doz,” gave the accused two pills out of the bottle
tions. The court concluded that the evidence in the case wa@nd said they would wake him #pThe accused testified that
overwhelming. In doing so, it pointed out that the members € 100k the pills, which made him feel “peppy” and that he
rejected the accused’s theory that he only committed certainc0uld not sleep that morning when he returned to base. Four
acts, that interviewers suggested things to the stepdaughter, arfifyS 1ater he tested positive for amphetamines/methamphet-

that she was confused about parts of the anatomy. Thus, the/@Mines during a unit urinalysts. Evidence was presented at
was no plain errce trial that a single dose of amphetamines taken four days before

a urinalysis did not support the level of concentration found in

As mentioned above, the case illustrates the importance fof"€ accused's urirfé.
counsel to state their positions on proposed instructions clearly
and unambiguously. If counsel do not agree with the judge,
they should propose the exact language they desire. Mos
judges will be quite willing to read the instruction during the
Article 39(a) session exactly as it will be read to the members.

Judge Sullivan’s majority opinion started by observing that
the deliberate avoidance instruction should only be given if
warranted by the evidend&. He then pointed out that the
accused did not know that the host of the party was a drug user,

But if not, counsel may always object after the instructions are®N!Y that some attendees might be, that he did not see any drugs
given, ideally before the members close for deliberations. cOnsumed that evening, and that no drugs were discussed at the

What counsel cannot do is to sit back and accept the instrucParty. Judge Sullivan concluded that the evidence did not war-

tions and count on appellate courts to save the day for them byant the deliberate avoidance instructtén.

reading their minds. ) )
Judge Sullivan, however, then went on to discuss the effect

of the error. First, he noted that the real danger of such an
instruction is if it allows the members to convict on the basis of

32. Id.

33. Id. at 455-56 (citing United States v. Strachan, 35 M.J. 362, 364 (C.M.A. 1992); United States v. Munday, 9 C.M.R. 130,)}32 (1953

34. |d. at 456.

35. Id.

36. Id. at 457. Judge Gierke dissented, contending that the defense counsel’s comments were ambiguous at best and didcattuletiedtcaurse of action.
Further, Judge Gierke disagreed with the majority’s characterization of the evidence as overwhelming. Finally, he pitiatpdssitiility that the members con-
victed the accused of multiple offenses for the same &ttst 458 (Gierke, J., dissenting).

37. 50 M.J. 262 (1999).

38. Id. at 265 (citing United States v. Adeniji, 31 F.3d 58, 62 (2d Cir. 1994); EETET AL., FEDERAL JURY PRACTICE AND INSTRUCTIONE 17.09, at 670 (4th ed. 1992)).
39. Id. at 263.

40. Id. at 264.

41. 1d.
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negligencée? In this case, the judge had specifically instructed however, the judge told the members that the accused’s use
the members that the accused’s negligence, foolishness, or evemust have been wrongful and the failure to define wrongful fur-
stupidity was not sufficient to establish his knowledge of the ther was not a “clear or obvious error.”
substance he consum®d.Judge Sullivan relied on this lan-
guage to hold that the inclusion of the deliberate avoidance Judge Effron pointed out that no model instruction exists for
instruction did not prejudice the accuséd. this offense, a violation of the general article under Article
13452 He rejected the accused’s reliance on the definition for
Two other opinions were filed in the case. Judge Cox con-wrongfulness under Article 112a because the inhalant charged
curred in the result but opined that the judge properly gave thehere was not a controlled substance. Judge Effron further noted
instruction because there was evidence to suggest that théhat theBenchbooknstruction for another offense that requires
accused took one pill at the party and took the other one daysvrongfulness does not further define the tétnjudge Effron
later, shortly before the urinalysis. Such a scenario could havelso noted that during the sentencing proceedings, the accused
permitted the members to conclude that the accused’s failure talistinguished his use of an inhalant from that of a controlled
explore the drug further after its initial effect was “willful, substance and was subject to a lower maximum punishment
deliberate and reckles$.” Judge Crawford also concurred in than that for drug use. Finally, in the absence of any precedent
the result but took the position that one can avoid knowledgerequiring a more detailed instruction on wrongfulness, Judge
even “negligently.” In support of her position she cited the Effron found that the instructions were clear in light of the

American Law Institute Model Penal Cotfe. issues and the evidence in the cdse.
Wrongful: We Know it When We See it Born Alive
In United States v. Glovgt the judge failed to define the In United States v. Nelsghthe Navy-Marine Corps Court

term “wrongful” in a charge of wrongful use of an inhalant reviewed an instruction on whether the alleged victim, a new-
under Article 134° In addressing this omission, Judge Effron’s born infant, had been “born alive.” The accused was a sailor
majority opinion first noted that had the judge not mentioned who kept her pregnancy hidden from her shipmates. After
“wrongfulness” at all, the instruction would have been fatal returning to her ship one night, she delivered a full-term baby
because wrongfulness is an element of the offénddere, girl. She heard the baby whimper and then cut the umbilical

42.

d. at 265.

43.

d. at 266.

44,

d. at 267.

45. 1d.

46.

d. Judge Sullivan also relied on the expert testimony that the urinalysis level four days later was inconsistent with\arsimedsevents.

47.

d. at 269 (Cox, C.J., dissenting in part and concurring in result).

48. Id. at 269-70 (Crawford, J., concurring). “When knowledge of the existence of a particular fact is an element of an offdas®yladcie is established if a
person is aware of a high probability of its existence, unless he actually believes that it does ndtefqsioting MopeL PEnaL Cobe AND COMMENTARIES, § 2.02(7)
(1985)).

49. 50 M.J. 476 (1999).

50. The judge instructed the members that the elements of the offense were: “Staff Sergeant Glover did a certain hetjrthateid;—he wrongfully inhaled
chlorodifluoromethane or some hazardous substance; and that under the circumstances his conduct was to the prejudidercdrgbdiapline in the Army, or
was of a nature to bring discredit upon the Armig’ at 477-78.

51. Id. at 478 (citing MCMsupranote 5, R.C.M. 920(e)(1); United States v. Mance, 26 M.J. 244, 255 (C.M.A. 1988) (holding that if an instruction entsely omit
an element of the charged offense, it is not harmless error)).

52. SeeBENncHBOOK, supranote 3, para. 3-60-2A (Disorders and Neglects to the Prejudice of Good Order and Discipline or of a Nature to BringUpisoreuit
Armed Forces—Offense Not listed in the MCM (Article 134, Clauses 1 and 2.).

53. Id. (citing BencHBook, supranote 3, para. 3-76-1 (Drunkenness-Incapacitation for Performance of Duties Through Prior Indulgence in Intoxicating Liquors or
Any Drug)).

54. 1d. Judge Sullivan observed that “wrongfulness” was surplus to the charge.

55. 52 M.J. 516 (N.M. Ct. Crim. App. 1999).
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cord. She then cleaned up around the area, put some sheets in Instructions on Defenses
a plastic garbage bag and placed the baby inside the bag, poking
some holes in the bag. She arrived at a civilian hospital twelve ~ The Triumvirate: Justification, Duress, and Necessity
hours later and the baby was pronounced dead on arrival. The
accused was convicted of involuntary manslaughter and false In September 1999, CAAF issued its decision in one of the
official statement to naval criminal investigatéfs. military’s high profile cased/nited States v. Rockwo&d The
S _ case arose out of Captain Rockwood’s actions at the National

_ The first issue on appeal was the factual and legal suffi-pepitentiary in Haiti while he was deployed with Operation
ciency of the mvolt_mtary manslaughte_r finding. The appe_lla_nt Uphold Democracy. Captain Rockwood was assigned as a
argued that the child was not born alive and so the convictioneqnterintelligence officer with the Tenth Mountain Division
should be thrown olif. The court first took an exhaustive look G2 staff when he deployed with the division to Haiti on 23 Sep-

at the definitions for a *human being” and being “oorn alive.” omner 19942 Concerned with human rights conditions at the
The court held that the proper standard is whether the infant hagtional Penitentiary in Port au Prince, Captain Rockwood

peen fully expelled from the mother and has the ability to exist o parked on his own inspection of the prison when he per-
independent from the mother’s circulatory system. Whether orcejyeq that the joint task force was ignoring the problem. His
not a child takes its full breath is not controllffigThe appel-  5¢tions resulted in charges against him for failure to be at and
lant _also cor_nplalned of the judge’s |r_13truct|0n to the members;ke&wing his place of duty, disrespect to his superior commis-
that if the child was capable of breathing on her own, she ShOUIdsioned officer, disobeying the same officer, and conduct unbe-

be considered born alivé. The Navy court also rejected this  ming an officer by surreptitiously leaving his headquarters
challenge, concluding that the instruction reflected the properg, 4 visiting the penitentiary without authorizatfén.
legal standard as discussed eaffier.

On appeal, among several issues discussed was the ade-

the accused is charged with the death of a child during orimmeduacy of instructions on certain defenses. The appellant
diately after deliver§} and counsel should review the opinion in claimed that the judge erred in failing to give instructions on the

any case involving a newborn and whether it has been borrfiefenses of justification and necessity, and that the instruction
alive. on duress was confusifig Essentially, the accused presented a

defense at trial that he was justified under international law to
publicize and investigate human rights violations at the prison
that were being ignored by his chain of command.

This case contributes to the growing body of law in which

56. Id. at 517-18.

57. 1d. Manslaughter requires an “unlawful killing of a human being.” UCMJ art. 119 (LEXIS 2000). The appellant argued thit arthabprn alive and thus
is a human being if the child is capable of “carrying on its being without the help of the mother’s circulation,” “if é bek&ath of air” and if it “cries.’Nelson 52
M.J. at 519-20. The government argued that the standard is whether the child is “capable of existence by means ofruilepdatoent of the motherld. at 520.

58. Id. at 521 (citing United States v. Gibson, 17 C.M.R. 911, 935 (A.F.B.R. 1954)). This was important because the autopsyicatedtshat the baby never
took an “efficient breath of air.1d. at 519. The autopsy results also indicated that the baby was alive when it passed through the birth canal and thatithe baby h
congenital defectsld.

59. The judge instructed the members that the child should be considered born alive if “the child had been wholly expttleethérbrar’'s body and possessed or
was capable of existence by means of circulation independent of the mother’s. Included in the term ‘circulation’ isstieeztifiifig or capability of breathing
from its own lungs.”ld. at 527.

60. Id. The court relied in part on waiver. The record reflected that after proposing her own instruction, the defense coditisat bitgproposal “was fairly
covered by instructions that were hammered out” by the judge and colchsel.

61. SeeUnited States v. Riley, 47 M.J. 603 (A.F. Ct. Crim. App. 1988),d, 50 M.J. 410 (1999) (holding that the lower court erred in affirming a conviction of
involuntary manslaughter in place of unpremeditated murder when theory of culpable negligence was not presented to the members)

62. 52 M.J. 98 (1999). Former Attorney General Ramsey Clark represented Captain Rockwood at trial and on appeal.

63. Id. at 100.

64. 1d. at 102. He was convicted of failing to go to his place of duty at the joint task force (JTF) headquarters when he instetiee \wenitentiary; engaging in
conduct unbecoming an officer by breaching the JTF headquarters’ fences, demanding entry to the penitentiary withoubauthergay endangering himself,

a fellow officer and classified information he had as an intelligence officer; leaving his place of duty at the combdiaapdmhere he had been assigned pending
evacuation from Haiti; disrespect towards his supervisor, Lieutenant Colonel (LTC) Bragg; and disobeying LTC Bragg'stwedensvening authority ultimately

disapproved the conduct unbecoming charge and approved the other firdings.

65. Id. at 100 n.1.
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In the majority opinion addressing these claims, Chief Judge charged act. The amount of compulsion,

Cox did an excellent job of distinguishing the three defenses, coercion or force must have been sufficient

which are often blurred. He then explained their applicability to have caused an officer who was faced with

to the facts present before upholding the instructions as a the same situation and who was of normal

whole. strength and courage to act. The fear which

caused Captain Rockwood to commit the

Chief Judge Cox began with the justification defense that offense must have been fear of death or seri-
excuses a “death, injury, or other act caused or done in the ous bodily injury and not simply fear of
proper performance of a legal duf§.’Chief Judge Cox quickly injury to reputation or property, or to bodily
dismissed this defense, concluding that no domestic or interna- injury less severe than serious bodily hatm.

tional law, personal orders, or observations would have created
such a duty for the accused. Thus, the judge did not err in  Chief Judge Cox agreed with the judge’s determination that
declining to give a justification instruction. a classic duress defense was not raised because the conditions
were not the result of human agency. Chief Judge Cox also
Next, Chief Judge Cox turned to the defenses of duress andejected appellant’s claim that the use of the objective standard
necessity. He observed that duress is a defense when one corfan officer of normal strength and courage) was legally incor-
mits a crime only in the face of some serious imminent harm torect. He held that the instructions were préper.
himself or another, which harm has been created by a human
agency’ The crime must be less serious than the threatened This case is helpful in sorting out the often-overlapping
harm and the accused must have a reasonable fear of immediateefenses of justification, duress, and necessity. Counsel may
death or grievous bodily harm. Further, necessity results fromfind it helpful to merge aspects of the defense when proposing
a situation offering a “choice of evil&” Again, the accused’s instructions for the judge when a particular defense may not be
actions must be reasonable and there must be no alternative totally on point. Here, the trial judge did a good job of weeding
the criminal act. out what was not a “classic defense” while ensuring that the
members were able to consider the accused’s actions in light of
As Chief Judge Cox pointed out, while tdanualprovides the law.
for the “duress or coercion defensgjt does not specifically
mention the “necessity” defense. In examining the instruction

actually given by the judge RockwoodChief Judge Cox con- Uniforms and United Nations Deployments

cluded that the judge properly merged elements of both duress

and necessity, telling the members: The Army Court of Criminal Appeals also decided several

cases in the last year involving instructions. Li@ckwood

To be a defense, Captain Rockwood’s partic- United States v. Nel® was a high-profile case where the
ipation in the offense must have been caused accused was tried for his refusal to wear United Nations accou-
by a well-grounded apprehension that a pris- terments on his battle dress uniform. The uniform was to be
oner in, or prisoners in, the National Peniten- worn during a United Nations deployment to Macedonia in
tiary would immediately die or would 1995. Specialist New believed that the uniform change repre-
immediately suffer serious bodily harm if sented an allegiance to the United Nations rather than to the
Captain Rockwood did not commit the United States and that President Clinton had unlawfully

66. Id. at 112 (citing MCMgsupranote 5, R.C.M. 916(c); WnE R. LAFAVE & AusTiN W. ScoTT, R., SUBSTANTIVE CRIMINAL LAaw 641-43 (1986)).
67. 1d. (citing LaFavE & ScoTT, supranote 66, 614-27; &LIN M. PerkiNs & RoNaLD N. Boyceg, CRIMINAL Law 1059-65 (3d ed. 1982)).

68. 1d. Chief Judge Cox’s examples are helpful in understanding the distinction: compare “Help me rob this bank or | will(&ilirges) with “I must trespass
to save a drowning person” (necessithg.

69. SeeMCM, supranote 5, R.C.M. 916(h).
It is a defense to any offense except killing an innocent person that the accused’s participation in the offense wasicaasedddyle appre-
hension that the accused or another innocent person would be immediately killed or would immediately suffer serious tyoifiithenju
accused did not commit the act.

Id.

70. Rockwod, 52 M.J. at 113. The judge told the members that this defense was a complete defense and that it applied to all tlie charges.

71. 1d. at 114

72. 50 M.J. 729 (Army Ct. Crim App. 1999).
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ordered the mission without congressional approval. Overthe court noted that the accused was charged with violating an
defense objection, the judge decided the lawfulness of the ordefother lawful order.” Such an offense only requires that the
as an interlocutory matter and found the order to be laWwful.  accused have knowledge of the order; there is no specific intent
requirement, which would then only require his mistake be
On appeal, among other things, Specialist New challengedhonest® Whether the mistake was one of law, fact, or both, the
the judge’s instructions on the defenses of mistake, obedienceourt found that the appropriate standard for the defense of mis-
to orders, and inability to carry out the oréerAt trial, the take in violating an other lawful order requires the defense to be
defense had requested separate instructions on mistake arttbnest and reasonable. Thus, the judge’s instruction on this
obedience to orders, but the judge gave a merged instructiondefense was corret.
Although not requested at trial, on appeal, the appellant also
argued that the judge should sua sponte have given an inability Finally, the court addressed the inability defense. Here, the
instruction. appellant argued that since the accused was told to leave the
company formation because he was not in the proper uniform,
The judge instructed the members in part that if the accuseche was entitled to an instruction on his inability to attend the
mistakenly believed he would violafermy Regulation (AR) later battalion formation through no fault of his own. After
670-1° by wearing the United Nations patch and if his belief observing that the defense had not requested such an instruc-
was reasonable, he would not be guilty of violating the order.tion, the court went on to note that if raised, such a defense
He further stated that “the accused would not have vioksed  instruction must be given regardless of whether requésted.
670-1by obeying the order in this case . . . if in fact there was The court found that the evidence did not raise the defense
such an order’® because the accused “intentionally failed to take preparatory
steps necessary” to attend the later formation in the proper uni-
On appeal, the Army court first addressed the appellant'sform# He knew he would not have time to change and admit-
contention that the judge erred in failing to give an obedienceted he did not intend to wear the patth.
of order instruction. The court rejected that contention, citing
testimony that the accused testified he only #Rdb70-1in a Like RockwoodUnited States v. Neveflects that the craft-
cursory fashion, only relied upon portions which supported hising of instructions is a delicate business, and often portions of
position, and declined to seek clarification of the orders. Thevarious defenses must be combined to reflect the issues raised
court concluded that such evidence did not reasonably raise than the case. Counsel must be attentive during discussions on
defense of obedience to ordéfs. instructions and would be well advised to draft out requested
instructions ahead of time. During the course of a hotly con-
The Army court then looked at the judge’s instruction that tested case, it is folly to try to sort through these often complex
the accused’s mistaken belief must have been both honest anduances during a thirty minute Article 39(a) session.
reasonable. First, the court noted that it was unclear whether
the defense was one of mistake of fact, law, or both. Further,

73. 1d. at 737. In his findings of fact on the issue of the order’s lawfulness, the judge summarized the accused challengier wmsthéherdeployment itself was
unlawful, the order required an unlawful modification to the Army uniform, it subjected the accused to involuntary senatuhéted Nations soldier, and it
breached his enlistment contraéd.

74. 1d. at 733 n.1.

75. U.S. P 1 oF ARMY, REG. 670-1, VAR AND APPEARANCEOF ARMY UNIFORMS AND INSIGNIA (1 Sept. 1992).

76. New 50 M.J. at 740 n.15. He also reminded the members that the accused did not have the benefit of the court’s rulindehetathéamrful at the time of the
charged offenseld.

77. 1d. at 742. The appellant also claimed this defense with respect to his failure to attend a later battalion formatioroafteryicommander ordered him from
the company formation. The Army court also dismissed this contention, finding that the accused knew he would not haieetwcigarige in between formations
and that he never intended to don the appropriate uniform for the battalion formdtian742-43.

78. MCM, supranote 5, pt. IV, 1 92b(2).

79. 1d. R.C.M. 916(j)(1) (“[1f the ignorance or mistake goes to any other element requiring only general intent or knowledgerahed@r mistake must have
existed in the mind of the accused and must have been reasonable.”).

80. New 50 M.J. at 744.
81. Id. at 745 (citing United States v. McMonagle, 38 M.J. 53, 58 (C.M.A. 1993); United States v. Stenruck, 11 M.J. 322, 324 981)).A. 1
82. Id. at 746.

83. Id.
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Comrades in Arms: Self-Defense and Defense of Another accused’s use of a weapon in such a circumstance may have
been justified was adequately covered by the element of wrong-
In United States v. Lanigf the Army Court of Criminal fulness under the elements of willful discharge and by the other
Appeals reviewed instructions on self-defense and defense oinstructions in the cagé. No instruction on a separate defense
another in an aggravated assault scenario where the accuseudas required because the members clearly rejected the defense
fired a weapon while his friend was being attacked by a mob.of another theor$?
The defense presented evidence that the accused got a gun from
his car and fired rounds in the general area where a group of up
to fifty people was attacking his friend. During the discussion The Broken Engagement
on instructions, the defense counsel requested the defense of
another instruction and asked that self-defense not be given. The Army court had occasion to review instructions on
The judge instructed the members on defense of another, orient‘Claim of Right” as a defense to larceny imited States v.
ing the instruction through the eyes of the accused, as well adacksor?® The case arose from a broken engagement and the
self-defense. All of the self-defense instruction was tailored inaccused’s actions in entering his ex-fiancée’s quarters to
terms of the friend’s knowledge and befief. retrieve certain property, including an engagement ring and an
exercise bike, which had been placed in her quarters earlier in
In reviewing the instructions for abuse of discretion, the the courtship. At trial, the defense counsel requested the judge
Army court began by setting out the various standards for usingnstruct on mistake of fact and claim of right. The judge
force when defending anothér.It noted that the accused is declined, stating that the accused’s intent to permanently keep
limited to the amount of force the other can use regardless of théhe property rendered the mistake of fact defense inapplicable.
accused’s belief as to the situatidnThe court found that the  Further, she ruled that in the absence of any previous agreement
judge’s use of the self-defense instruction was not an abuse afn the recovery of property, self-help under claim of right had
discretion because it addressed several factual issues as to thet been raisett.
friend’s ability to defend himself. The court went on to note
that the judge’s instruction on self-defense involving deadly = The Army court began its discussion by explaining that the
force®® was unnecessary and that the judge should have givertlaim of right defenses cover two different scenarios: the first
the self-defense instruction on use of excessive force to®¥eter.is a mistake of fact defense where the individual believes he
The court relied on defense’s failure to object to these particularactually owns the property and is merely retrieving it, while the
instructiong® and the absence of any request for clarification by second is a seizure under claim of right where the individual
the members to dismiss these errors as neither obvious nor sulerroneously believes the property may be taken as security or in
stantial. satisfaction of a del§t. Under either scenario, however, the
court pointed out that the accused’s belief need be only honest
The court also addressed the refusal of the judge to instructo rebut criminal intentt
that defense of another also applied to a charge of willful dis-
charge of a firearm. The court noted that the theory that the

84. 50 M.J. 772 (Army Ct. Crim. App. 1999).
85. Id. at 776, n.5.

86. Id. at 777-78.

87. Id. at 778.

88. BeNncHBOOK, supranote 3, para. 5-2-1.

89. Id. para. 5-2-5.

90. Lanier, 52 M.J. at 779. The court noted that by objecting to the self-defense instruction in its entirety, the defense strigteggntdebto avoid mention of
the excessive force to deter portidd. at 779-80.

91. Id. at 780.

92. Id. SeeBencHBoOK, supranote 3, para. 3-81-1 (noting that one of the elements of willful discharge of a firearm under circumstances to endanlferisuman
that the discharge was willful and wrongful; an act is done willfully if done intentionally or on purpose).

93. 50 M.J. 868 (Army Ct. Crim App. 1999).
94. 1d. at 870.

95. Id. (comparing United States v. Mack, 6 M.J. 598, 599 (A.C.M.R. 1978) with United States v. Gunter, 42 M.J. 292, 295 (1995)).
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The court looked at the facts presented and found that therenended an outstanding variance instruction to use in such
was a genuine issue as to ownership of the ring and bicyclecases® Lieutenant Colonel David Sanchez engaged in ongo-
based on the actions of the two parties. The court then lookedng romantic relationships with two enlisted service members
at the judge’s rationale for refusing to give the mistake of factand was ultimately charged with fraternization. The specifica-
instruction where she focused exclusively on the accused’stions alleged several different acts as the means by which he
intent topermanenthkeep the items. Such a focus ignored the fraternized. At trial, and over defense objection, the military
requirement that the taking is wrongful as well and the judge instructed the court members that, if they found the
accused’s mistaken belief that he owned the property wouldaccused not guilty, they could then vote on the lesser included
negate that element. offenses created by excepting out the selected acts in the spec-

ification until the required concurrence was reaclied.

The court then criticized the stand&@enchboolinstruction
on claim of righty” pointing out that the language is limited to This instruction apparently confused the members as the
seizures made for purposes of obtaining security or satisfying gudge subsequently discussed the issue again with counsel and
debt and ignores the situation where one mistakenly believes heltimately told the members to first decide the core issue of the
is recapturing property he actually owns. The court concludedaccused’s guilt. If they found him guilty of fraternization, they
that the instructions were inadequate to properly educate theould then go back and except out the specific acts which the
members on the defenses and overturned the larceny firfélings. members concluded had not been pro¥ei®©n appeal, the Air

Force Court of Criminal Appeals affirmed the case, finding that
both of the methods used by the military judge were acceptable.

Evidentiary Instructions The court stated the key is that the court members understand
they can make findings by exceptions and substitutions and that
Variations on an Old Theme the necessary number of members agree to the specific acts of

which they find the accused guil;.

An officer is charged with fraternizing with two enlisted
subordinates; the specifications detail three separate acts as the Charging a number of distinct acts in a single specification
means by which he accomplished the offenses. Attrial, there iss a common trial strateg}® When there is a genuine dispute
a genuine dispute whether he committed all the acts. What votwhether the accused committed all the acts alleged®aheh-
ing procedures should the military judge tell the members tobookalready provides a variance instruction advising the court
use in making their findings? linited States v. Sanch®&zhe members they can find the accused guilty by exceptions, with
Air Force court addressed this recurring problem and recom-or without substitution®® This instruction, however, gives lit-

96. Id. The court also described a third situation, where an accused actually does own the property, either outright orfas aatabityin which case, there may
be a failure of proof as to ownership of the property rather than a mistake ddter(séing MCM, supranote 5, 1 46b(1)(a), (d); United States v. Smith, 8 C.M.R.
112 (1953)).
97. The instruction currently reads in part:
The defense of self-help exists when three situations co-exist: (1) the accused has an honest belief that (he) (she)dfayat@atitling
the accused to (take) (withhold) (obtain) the ((money) (property) ( )) (because the accused was the rightas seaueity(for
a debt owed to the accused); (2) the accused and (state the name of the alleged victim) had a prior agreement whidmepacmitted to
(take) (withhold) (obtain) the (money) (property) ( ) (to satisfy the debt) (as security for the debt); anthkB)ghéxithhold-
ing) (obtaining) by the accused was done in the open, not surreptitiously. All three criteria must exist before the defehegpat @ppli-
cable.
BeENncHBoOK, supranote 3, para 5-18.
98. Jackson50 M.J. at 783.
99. 50 M.J. 506 (A.F. Ct. Crim. App. 1999).
100. Id. at 511.
101. Id. at 510.
102. Id.
103. Id. at 511.
104. This is especially true where the same maximum punishment appéese.gUnited States v. Mincey, 42 M.J. 376 (1995) (holding that in bad-check cases,
the maximum punishment is calculated by the number and amount of the checks as if they were charged separately, repatbEshefgevernment pleads only

one offense in each specification or whether the government joins them in a single specifi€a#alsdJnited States v. Dawkins, 51 M.J. 601 (Army Ct. Crim.
App. 1999) (extendinilinceyanalysis to forgery cases under Article 123)
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tle guidance on the voting procedures that the court membergourt members?® In United States v. Sidwél°’ the CAAF
should use to make those findings and judge and counsel aragreed there was erdt. The court nonetheless affirmed the
generally left to their own devices to fashion an appropriate conviction, focusing on the nature of the comment and the cur-
instructional remedy; that is until now. Senior Judge Young andative instruction given to the court memb#gfs.
the Air Force court’s efforts in proposing an instruction
addressing this problem are greatly appreci&fed. This case reminds counsel of several important lessons.
First, during pretrial preparation, do not leave anything to
chance and assume nothing. Take the time to remind your wit-
Silence is Golden nesses that, when testifying, they should not reference or com-
ment on the accused’s rights invocation. Second, a mistrial is a
Private First Class Jonathan Sidwell was charged with, interdrastic remedy that should be granted only under the most
alia, auto theft. At his court-martial, the trial counsel called extraordinary of circumstancé&s. Third, in the event there is a
Special Agent McGunagle, ostensibly to testify about a sponta-comment on the accused’s invocation of a constitutional right,
neous post-invocation question asked by the acdfs&uliring ask for an immediate Article 39(a) session to address the error.
McGunagle’s testimony, however, he inadvertently mentioned In most case®; a curative instruction will be the preferred rem-
the accused’s rights invocatiét. While the military judge edy and should sufficés
denied the defense’s subsequent mistrial motion, he ultimately
struck McGunagle’s testimony, refused to allow him to further
testify for any purpose, and gave a limiting instruction to the

105. This standard variance instruction currently provides:

You are advised that as to (the) Specification ( ) of (the) (additional) Charge ( ), if you have doubt that , you
may still reach a finding of guilty so long as all the elements of the offense (or a lesser included offense) are provaddssamable doubt,
but you must modify the specification to correctly reflect your findings.

BencHBoOK, supranote 3, para. 7-15.
106. Judge Young suggested that an appropriate instruction would be:

You are advised that as to (the) specification () of (the) (Additional) Charge (), if you believe beyond a reasonaltiatdbat#dcused
committed the offense of , but you have a reasonable doubt that (he) (she) committed each of the distirext acthabpgc-
ification, you may still reach a finding of guilty as to the acts which you find beyond a reasonable doubt the accusedtditf tusb@comes
an issue in your deliberations, you may take a straw ballot to determine which, if any, distinct acts the accused comerifted.h@ve made
such a determination, you should then vote by secret written ballot to determine whether or not the accused is guifignsktbeyaind a
reasonable doubt.

Sanchez50 M.J at 511.

107. The accused asked McGunagle “how much time can | get for auto theft?” The question was offered as evidence ofsziguitty.comited States v. Sidwell,
51 M.J. 262, 263 (1999).

108. The direct examination went as follows:

TC: Okay, could you explairat some point, did you interview the accused?
W: Ah-yes.
TC: Did he make any statements to you?
W: Subsequent to invoking his rights, he made
DC: Sir, objection at this time. We need a 39(a).
MJ: Sustained.
Id.
109. Id. at 264.

110. 51 M.J. 262 (1999).

111. Id. at 263.

112. Id. at 265. Here, the court noted the single invocation reference was extremely brief. There were no details as tontrekedhis the offenses for which
they were invoked. The military judge granted an immediate Article 39(a) session and gave a prompt curative instructionaliyegatructing the members to

disregard the testimony on this matter for all purposes and [individually] voir dired them on their understanding of ¢hieringttu

113. SeeUnited States v. Barron, 52 M.J. 1 (1999).
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Multiple Offenses, Spillover, and Propensity Evidence initially agreeing to give the instruction, the judge reversed
himself and, over defense objectidfwlltimately refused to do

In United States v. Myef& the accused was charged with so0!?® Finding prejudicial error, the Navy Marine Corps court
raping and forcibly sodomizing two different women, though set aside the findings.
under similar circumstancés. The primary contested issue
was whether the victims had consented to the sexual acts The court noted that, in military practice, unitary sentencing
engaged in with the accus&8.Recognizing the danger that the favors joinder of all known offenses at one trial and severance
officer members would consider the evidence offered on oneis rarely granted* Further, properly drafted instructions are
victim and infer the accused must be guilty of bBtithe generally sufficient to prevent court members from cumulating
defense sought to sever the offen$ésWhile denying the  evidence and avoiding improper spillover, when they are deliv-
defense motion, the trial judge acknowledged that some affir-ered!?®> However, in this case, without such an instruction, the
mative measures would be necessary to prevent prejudice to theourt believed the danger was just too great that one set of
accused, to include providing a spillover instructiin After alleged sexual assault offenses spilled over and served as proof

114. CompareUnited States v. Riley, 47 M.J. 276 (1997) (referencing three invocations of rights by counsel and findimgtletdoijed States v. Garrett, 24 M.J.
413 (C.M.A. 1987) (referencing a single invocation and finding no error).

115. A proposed instruction being considered for inclusion iBérehboolprovides:
(You have heard) (A question by counsel may have implied) that the accused exercised (his) (her) constitutional right silérgy{aght
to an attorney). It is highly improper and unconstitutional for this (question) (testimony) (statement) to have beendfooaghib Under
our legal system, every citizen has certain constitutional rights which must be honored. All Americans, to include mémhedsSthtes
Armed Forces, when suspected or accused of a criminal offense, have an absolute legal and moral right to exerciseuttiaiat ¢riglit to
remain silent) (right to an attorney). That the accused may have exercised (his) (her) constitutional rights in this matskeentnedtl against
(him) (her) in any way. Moreover, you may not draw any inference adverse to the accused in this case because (he) (ghexenaigdd
a constitutional right. The exercise of this right by the accused may not enter into your deliberations in any wayolnnfarst, disregard
entirely the (testimony) (statement) (question) that the accused may have invoked his constitutional right. Will eaclia#/ tbis finstruc-
tion?

BeNncHBooOK, supranote 3 (proposed C3 2000).

116. 51 M.J. 570 (N.M. Ct. Crim. App. 1999).

117. Both incidents involved “acquaintance rape” scenatisat 571-75.

118. Id.

119. A concern best described by Judge Learned Hand when he said:
[T]here is indeed always a danger when several crimes are tried together, that the jury may use the evidence cumulej\atiiptigit so

much as would be admissible upon any one of the charges might not have persuaded them of the accused’s guilt, the Iscon\ohdewil
them as to all.

United States v. Lotsch, 102 F.2d 35, 36 (2d Cir. 1@88§lin Myers 51 M.J. at 576.
120. Myers 51 M.J. at 576.
121. Id. at 577.
122. Defense counsel must ordinarily request evidentiary instructions, or, absent plain error, they are waiveslipké@bte 5, R.C.M. 920(e), (f).
123. The judge’s ruling was based on Military Rule of Evidence (MRE) &&@.idat 578 (citing MCMsupranote 5, ML. R. Evip. 413). Effective since 6 January
1996, the rule provides for a more liberal admissibility of other acts evidence in sexual assault cases, evidence whiactaargaabbe used to demonstrate the
accused’s propensity to commit these types of offenses. The judge reasoned:
It seems to me that the most logical application of Military Rule of Evidence 413 to this case is that no spill-over instrogliibbe given

at all because the Government can argue from the offenses involving Corporal [D] that they tend to show guilt on the padustthas to
the sexual assaults perpetrated against Ms. [H] and vice versa.

He later declared:

[Wi]hat | intend to do is simply not instruct on spill-over at all since, as | perceive it, the purpose of the spill-ovetransgto provide a
limitation to the jury on the use of the evidence, and my interpretation of [MRE] 413 is simply that there is not a leniserofithat evidence.

Id. at 578.
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of the other set of offenses against the accifeds such, introduce the record of the prior nonjudicial punishment for
when unrelated offenses are joined for trial, the court membersconsideration by the court-martial during sentencing; (2) intro-
should always be instructed to keep the evidence admitted omuce the record of the prior nonjudicial punishment during an
each alleged offense separate, even when submitted under Article 39(a) session for purposes of adjudicating the credit to
theory appropriate for both, and that they cannot convict on onebe applied against the adjudged sentence; (3) defer introduction
offense merely because they find the accused guilty ofof the record of the prior nonjudicial punishment during trial
anothet?’ and present it to the convening authority prior to action on the
sentence; or (4) choose not to bring the record of the prior non-
judicial punishment to the attention of the sentencing author-

Sentencing Instructions ity.132 Thus, it is clear that only when the accused brings the
nonjudicial punishment to the attention of the court-martial
To Tell or Not to Tell, That is the Accused’s Choice may the prosecution offer fair commeé#ft. Otherwise, the

accused has not opened the door for the trial counsel to present
Seaman Recruit Jason Gammons was convicted of severakebuttal evidence or argument.
drug use and distribution offenses and sentenced by a military
judge to a bad conduct discharge, confinement for three The court then emphasized that “an accused must be given
months, and forfeiture of one-third pay per month for three complete credit for any and all nonjudicial punishment suf-
months!?® Gammons had previously received Articleé?5  fered: day for day, dollar for dollar, stripe for strip&.”In this
punishment for one of the drug use offensesUrited States  regard, the CAAF offered the following guidance: (1) if the
v. Gammong®* the CAAF addressed the relationship between accused offers the prior nonjudicial punishment during sentenc-
nonjudicial punishment and a court-martial for the same ing for consideration by the members in mitigation, the military
offense and provided some useful guidelines on how to reflecjudge must instruct the members on the specific credit to be
the specific credit an accused will receive. given for the prior punishmefSunless the defense requests an
instruction that the members simply give consideration to the
The court first acknowledged the general rule that the prior punishment® in a judge alone trial, the military judge
defense, not the prosecution, determines whether and undemust state on the record the specific credit awarded for the prior
what circumstances a prior nonjudicial punishment record punishment; (2) if the accused chooses to raise the credit issue
involving the same or similar act should be presented at senat an Article 39(a) session, the judge will adjudicate the specific
tencing*®** The court concluded that this gatekeeper role iden-credit to be applied by the convening authority against the
tifies several options for the accused. The accused may: (1adjudged sentence; and (3) if the accused chooses to raise the

124. 1d. at 579.See alsdMCM, supranote 5, R.C.M. 307(c)(4) (“[C]harges and specifications alleging all known offenses by an accused may be preferred at the
same time.”).

125. The standard spill-over instruction in 8enchbookeads:
Each offense must stand on its own and you must keep the evidence of each offense separate. The burden is on theoproses etda t

and every element of each offense beyond a reasonable doubt. Proof of one offense carries with it no inference thatithgultguany
other offense.

BencHBook, supranote 3, para. 7-17.

126. In fact, the court could not envision a scenario where a rule allowing for the admissibility of other acts evidenceenoloNiate the need to give a defense
requested spillover instructioMyers 51 M.J. at 582.

127. The court perceptively noted that, even where MRE 413 evidence is properly admitted, proof of one sexual assauilt offens® rsbinferencethat the
accused committed another sexual assault offense, it only demonstrates the apmyssusityto engage in that type of behavidd. at 583.

128. A reminder for practitioners, partial forfeitures must be stated in a whole dollar amount for a specific number ofSeenthg.United States v. Stevens, 46
M.J. 515 (Army Ct. Crim. App. 1997).

129. UCMJ art. 15 (LEXIS 2000).

130. 51 M.J. 169 (1999).

131. See, e.g United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).
132. Gammongs51 M.J. at 183.

133. Id.

134. 1d. (citing United States v. Pierce, 27 M.J. at 369).
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credit issue before the convening authority, the convening It's Called “the Script” for a Reason

authority must identify any credit against the sentence provided

on the basis of the prior punishméfit. Contrary to his pleas, Private Charles Rush was convicted by
court members of breach of the peace, two specifications of

The accused clearly possesses the gatekeeper role regardiggravated assault, and communicating a threat. At sentencing,

the consideration of a prior nonjudicial punishment for the the military judge read the standard bad-conduct discharge

same or similar offense at or after trial. If the accused decidednstruction contained in tfigenchbook® However, he refused

to offer the prior nonjudicial punishment for the court mem- defense counsel’s requested instruction describing the ineradi-

bers’ consideration, the judge, with counsel input, has the dutycable stigma of a punitive discharjgalso contained in the

to fashion appropriate instructions, such as the ones providedenchbook* In United States v. Rusthe Army court found

here. the judge’s action an abuse of discrefiiynequivocally stat-
ing that “the ineradicable stigma instruction is a required sen-
tencing instruction” and “an individual military judge should
not deviate significantly from thes&¢nchbookinstructions
without explaining his or her reasons on the recé¥dThere-

135. A proposed instruction being considered for inclusion iBé&mehboolprovides:

You are advised that when you decide upon a sentence in this case, you must give consideration to the fact that purédfeadntiessn
imposed upon the accused under the provisions of Article 15, UCMJ, for the offense(s) of of whistal®he h
been convicted at this court-martial. Under the law, the accused will receive specific credit for the prior nonjudicraleptimibiich was
imposed and approved. Therefore, | advise you that after this trial is over and when the case is presented for actienjrigeaatmority
must credit the accused for the punishment from the prior article 15 proceeding against any sentence you may adjudge thEnesafa@n-

ing authority must[the judge states the specific credit to be given by stating words to thé @feapprove any adjudged reprimand (and)

reduce any adjudged forfeiture of pay by $ per month for month(s) (and) credit the accused with already beimogrediectd
E- ) (and) reduce any adjudged restriction by days or reduce any hard labor without confinement by dayngraeaiuce
finement by days.

BeNncHBoOK, supranote 3 (proposed C3 2000).
136. A proposed instruction being considered for inclusion iB#rehboolprovides:
You are advised that when you decide upon a sentence in this case, you must give consideration to the fact that puresteadptiessn

imposed upon the accused under the provisions of Article 15, UCMJ, for the offense(s) of of which (s)yhedmas be
victed at this court-martial. This prior punishment is a matter in mitigation which you must consider.

BeNncHBooK, supranote 3 (proposed C3 2000).
137. Gammons51 M.J. at 184.
138. The military judge instructed the court members:

You are advised that a bad conduct discharge deprives a soldier of virtually all benefits administered by the Veterartsathatimanid the
Army establishment. A bad-conduct discharge is a severe punishment, and may be adjudged for one who, in the disceetiot) ofthiants
more severe punishment for bad conduct, even though the bad conduct may not constitute commission of serious offeriaes af ivilili
nature. In this case, if you determine to adjudge a punitive discharge, you may sentence Private Rush to a bad-corgiciasttigartype
of discharge may be ordered in this case.

United States v. Rush, 51 M.J. 605 (Army Ct. Crim. App. 1999). This quote is directly fr@erthebook BencHBook, supranote 3, at 98.1.

139. At an Article 39(a) session to discuss his proposed sentencing instruction, the military judge asked whether eithesrttedresgdiitional sentencing instruc-
tions. The defense counsel replied, “Defense would request the ineradicable stigma instruction, Your Honor.” Withoubrexiiamatlitary judge responded,
“I'm not going to give that instruction, Captain.” United States v. Rush, 51 M.J. 605, 607 (Army Ct. Crim. App. 1999).

140. This instruction provides:
You are advised that the ineradicable stigma of a punitive discharge is commonly recognized by our society. A punitive wikglace
limitations on employment opportunities and will deny the accused other advantages which are enjoyed by one whose disaitarga-cha
tion indicates that (he)(she) has served honorably. A punitive discharge will affect an accused’s future with regattetd Iéya)(rights,
economic opportunities and social acceptability.

BencHBook, supranote 3, at 97-98.

141. Former Chief Judge Everett has opined that “[e]limination from the service by sentence of a court-martial is suclmatserithat the failure to charge the
members as to its effect is error.” United States v. Cross, 21 M.J. 87, 88 (C.M.A. 1985).
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fore, even though the ineradicable stigma instruction is not uni-tions cases decided last year and their impact on trial practice.
formly given at courts-martidt’® in Army practice, it is Counsel are reminded, however, that simply reading this article
considered part of the standard advice given to court mems-s no substitute for an individual, analytical examination of the

bers**and should be given in all cases. decisions themselves. Further, as these cases demonstrate,
counsel must remain diligent and involved in the process of
Conclusion drafting proper instructions for the court members.

Last year was notable for courts-martial instructions. This
article represents three judges’ review of the significant instruc-

142. Rush 51 M.J. at 609.

143. For example, the Navy and Marine Corps guidelines do not include any reference to ineradicabl&stgrra. Guipe 1999, 90-91 (1 May 1999). The Air
Force and Coast Guard Trial judiciaries do not publish a separate guide.

144. The court recognized two distinct consequences of a punitive discharge: (1) it deprives an accused of substangéitly fatiroe¢he government establish-
ment, and (2) it bears significant impact on an accused’s return to the civilian comniursty51 M.J. at 609.
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Guard and Reserve Affairs Iltems

Guard and Reserve Affairs Division
Office of The Judge Advocate General, U.S. Army

USAR/ARNG Applications for JAGC Appointment area each year. All other USAR and Army National Guard
judge advocates are encouraged to attend on-site training.

Effective 14 June 1999, the Judge Advocate Recruiting Additionally, active duty judge advocates, judge advocates of
Office (JARO) began processing all applications for USAR and other services, retired judge advocates, and federal civilian

ARNG appointments as commissioned and warrant officers inattorneys are cordially invited to attend any on-site training ses-
the JAGC. Inquiries and requests for applications, previouslysjon.

handled by the Guard and Reserve Affairs, will be directed to

JARO. On-site instruction provides updates in various topics of
concern to military practitioners as well as an excellent oppor-

Judge Advocate Recruiting Office tunity to obtain CLE credit. In addition to receiving instruction
901 North Stuart Street, Suite 700 provided by two professors from The Judge Advocate Gen-
Arlington, Virginia 22203-837 eral’s School, United States Army, participants will have the
opportunity to obtain career information from the Guard and
(800) 336-3315 Reserve Affairs Division, Forces Command, and the United

States Army Reserve Command. Legal automation instruction
Applicants should also be directed to the JAGC recruiting provided by personnel from the Legal Automation Army-Wide
web site at <www.jagcnet.army.mil/recruit.nsf System Office and enlisted training provided by qualified
instructors from Fort Jackson will also be available during the
At this web site they can obtain a description of the JAGC on-sites. Most on-site locations supplement these offerings

and the application process. Individuals can also request afyith excellent local instructors or other individuals from within
application through the web site. A future option will allow the Department of the Army.

individuals to download application forms.

Additional information concerning attending instructors,

GRA representatives, general officers, and updates to the
1999-2000 Academic Year On-Site Continuing Legal schedule will be provided as soon as it becomes available.
Education Training

If you have any questions about this year’s continuing legal
The following is the current schedule of The Judge Advo- education program, please contact the local action officer listed

cate General's Reserve Component (on-site) Continuing Legabelow or call Dr. Foley, Guard and Reserve Affairs Division,
Education ProgramArmy Regulation 27-1, Judge Advocate Office of The Judge Advocate General, (804) 972-6382 or
Legal Servicesparagraph 10-10a, requires all United States (800) 552-3978, ext. 382. You may also contact Dr. Foley on

Army Reserve (USAR) judge advocates assigned to Judgehe Internet at Mark.Foley@hqda.army.mil. Dr. Foley.
Advocate General Service Organization units or other troop

program units to attend on-site training within their geographic
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THE JUDGE ADVOCATE GENERAL'S SCHOOL RESERVE COMPONENT
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE

1999-2000 ACADEMIC YEAR

CITY, HOST UNIT, AC GO/RC GO
DATE AND TRAINING SUBJECT/INSTRUCTOR/GRA REP*
SITE
1-2 Apr Orlando, FL AC GO BG Romig Administrative & Civil Law
FLARNG RC GO BG O’Meara
Criminal Law Contract Law
Int'l & Op Law
GRA Rep TBD
16-20 Apr Spring Workshop
GRA
29-30 Apr Newport, RI AC GO MG Huffman International & Operational
94th RSC RC GO BG O’Meara Law: ROE
GRA Rep TBD
Criminal Law: New Devel-
opments requested. (Buta
possible substitution by
CLAMO was discussed with
a focus on Domestic Opera-
tions)
5-7 May Omaha, NE AC GO BG Romig Contract Law
89th RSC RC GO COL (P) Walker
Administrative & Civil Law
6-7 May Gulf Shores, AL AC GO BG Barnes Criminal Law

81st RSC/ALARNG

RC GO BG DePue
GRA Rep TBD

Administrative & Civil Law

*Topics and attendees listed are subject to change without
notice. phone (804) 972-6382.
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ACTION OFFICER

Ms. Cathy Tringali
(904) 823-0132

Host: COL Henry Swann
(904) 823-0132

MAJ Jerry Hunter
(978) 796-2140
1-800-554-7813

LTC Jim Rupper
(316) 681-1759, ext. 1397

Host: COL Mark Ellis
(402) 231-8744

CPT Lance W. Von Ah

(205) 795-1511

fax (205) 795-1505
lance.vonah@usarc-emh2.army.mil

Please notify Dr. Foley if any changes are required, tele-



Reserve Promotion Update
Promotions

Army Regulation 135-15%ontains policy and procedures about Reserve Component promotions. The current Reserve Com:
ponent promation system does not differ significantly from the active component promotion system. Both boardesiseuak
ified? standard for evaluating officers before the boards. There are two types of Reserve Component promotion boards: mandatc
selection boards and position or unit vacancy selection boards.

To be eligible for promotion, officers must have minimum time in grade, and meet the educational requirements shown below:

Time in Grade

Promotion to Education Mandatory Board Unit Vacancy Board
Captain Basic Course 5 2
Major Advance Course 7 4
Lieutenant Colonel Phase Il, CGSC 7 4
Colonel Phase IV, CGSC * 3

* Announced annually by Headquarters, Department of the Army, usually five years.

There are exceptions to the educational requirements. Officers leaving active duty are considered to be educationdlly qualifie
for promotion for three years after the date of their separation, unless they were non-selected for promotion for therrgradeigh
while on active duty. Officers who received conditional appointments requiring completion of educational courses within a specified
time are considered to be educationally qualified for promotion if making satisfactory progress with thé course.

An officer is first considered for promotion by a mandatory board in advance of the date in which the officer meets titae in gra
requirements. Therefore, officers must ensure that they are prepared to be considered for promotion about one yeardssfbre they
eligibility. As this may change in the future, officers should pay close attention to promotion zone announcements.

Promotion Consideration File (PCF)

Total Army Personnel Command Promotions Directorate prepares the PCF for use by the Reserve Component selection boar
It should contain the following:

(1) All academic and performance evaluation reports.

(2) An Officer Record Brief (Individual Mobilization Augmentee (IMA)/Individual Ready Reserve (IRR) judge
advocate officers) or Department of the Army Fornt Zhited States Army Reserve Troop Program Unit (TPU)

judge advocate officers). These documents have necessary entries pertaining to personal data, military and civil-
ian education, and duty assignment history.

1. U.S. FToFARMY, REG. 135-155, RomoTioN oF CommissiONED OFFICERSAND WARRANT OFFICERS OTHER THAN GENERAL OfFicers(1 Oct. 1994) [hereinafter AR
135-155].

2. SeePromotion Boardsection,nfra.
3. AR 135-155supranote 1, para. 2-6.

4. Contact the Guard and Reserve Affairs Division, Office of The Judge Advocate General, (804) 972-6381 or (800) 552-38718prexia e-mail at
Mark.Foley@hgda.army.mil concerning a certificate of satisfactory progress.

5. U.S. Dep't of Army, DA Form 2-1, Personnel Qualification Record (Jan. 1973).
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(3) A color photograph taken within the past three years, which reflects insignia authorized at the time the pro-
motion packet is submitted to the board. Height and weight data, and a signature must be entered on the reverse
side of the photographRefer toArmy Regulation 670-for correct wear and appearance of Army uniforms and
insignia’

(4) A one page letter to the board is strongly encouraged.

Promotion Consideration File
IRR/IMA AGR TPU NG *Remarks
OMPF-P-Fiche X X X X 1
DA Form 2-1 X X 2
ORB X X X 3
Photograph X X X X 4
Letter to Board President X X X X 5
Loose Papers X X X X 6

** Remarks

1. Provided by the U.S. Army Reserve Personnel Command (AR-PERSCOM)/NGB ARNG Readiness Center as appropriate.

2. Provided by the officer’s servicing personnel administration section.

3. To be provided by the officer for the board’s use or by the personnel management officer if a current copy is avalablean th
management file. The photo must be current within three years.

4. Opitional, but encouraged.

5. Includes Official Military Personnel File (OMP) documents received too late to be microfiched on the OMPF (Performance-
fiche).

6. OMPF performance documents required to be included in the PCF include (listed in order of precedence):

Academic Evaluation Reports

Officer Evaluation Reports

Letter Reports

Resident and nonresident course completion certificates
Any record of adverse action

Award orders

Letters of appreciation or commendation

Officers in the zone of promotion are responsible for the following:

(1) Reviewing their OMPF and providing the state adjutant general or the Chief, Office of Promotions, Reserve
Components, with copies of any documents missing from the file.

(2) Auditing their DA Form 2-1, when requested by the unit personnel clerk.

(3) Ensuring they have a current photograph on file at Army Reserve, Personnel Command (AR-PERSCOM) or
National Guard Bureau (NGB) Army Reserve National Guard Readiness Center.

6. AR 135-155supranote 1, para. 3-3a(4).

7. U.S.PToFARMY, REG. 670-1, V¥AR AND APPEARANCEOF ARMY UNIFORMS AND INsiGNIA (1 Oct. 1992).
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(4) Taking a military physical every five years in accordance #itny Regulation 40-504 If overweight,

ensuring their status in the weight control program is reported to United States Army Reserve Personnel Com-
mand (AR-PERSCOM) in accordance wittmy Regulation 600-9 An officer whose physical is out of date or

who is overweight will not be issued promotion ordérs.

(5) Following up with unit support personnel to ensure that evaluation reports, the DA Form 2-1, and other rele-
vant information is submitted to AR-PERSCOM in time to be presented to the board.

Officer's Letter to the Board

Letters to the board are optional, but strongly encouraged. In some cases, letters detract from the file because of @gor gramm
spelling errors, superfluous enclosures, and inadequate preparation. Communications to the board that contain criteism or ref
adversely on the character, conduct, or motives of any officer will not be given to the board. Also, the selection adrdewill
given any third party communications.

Any letter should be no more than one page, provide relevant information not contained in the OMPF, and be signed and date
The letter should be a professional document in appearance, style, and content.

The following examples are good enclosures to letters: Officer Evaluation Reports (OERs) missing from OMPF; letters of appre
ciation or commendation not in OMPF; and newly acquired diplomas, degrees and documents about professional qualifications. T
letter should reference all enclosures.

Promotion Boards

The promotion board uses the “whole person concept” when rating officEre list below indicates some items that are con-
sidered by the board (on the left) and where the board looks to find information about that characteristic (on the right).

Job performance OERs

Leadership Command/Staff Assignments

Breath of Experience Where/What/When (Assignments)

Job Responsibility Scope of Assignment and Risk
Professional Military Education Level and Utilization of Military Education
Academic Education Level and Utilization of Civilian Education
Specific Achievements Awards

Military Bearing Photograph/OER/Height-Weight data

Scoring Criteria

All promotion boards will be convened undevest qualifiectriteria and will give each file a numerical rating from one to six (+
or -). When all files have been voted, an average score will be calculated for each individual before the board. Thalldfticers
rank ordered (highest to lowest). The board will be told how many can be selected and they will count down the listraaththey

8. U.S. xF'1 oF ARMY, ReG. 40-501, SANDARDS oF MEDICAL FITNESS (27 Feb. 1998).
9. U.S. FT1oFARMY, REG. 600-9, HE ARMY WEIGHT CoNTROL PROGRAM (1 Sept. 1986).
10. Id. para. 20d(1).

11. See generally).S. DeP' 1 oF ARMY, ReG. 600-8-29, Gricer PRomoTIONS (30 Nov. 1994).
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that number. If the last person selected is a 4+, then the board will revote all 4+ files and again rank order theifigetecfiet
list. The scoring criteria is listed below:

6+/- Top Few—Must Select

5+/- Above Contemporaries—Clearly Select

4+/- Solid Performer—Deserves Selection

3+/- Qualified—Select if There is Room

2+/- Not Qualified—Too Many Weaknesses

1+/- Absolutely Not Qualified—Show Cause Board

Best Qualifiedofficers have demonstrated a strong performance, steady participation, possess good military bearing, have su
ceeded at a variety of jobs (especially those which exposed them to risk of failure), and have completed the requireducditary
tion. Dr. Foley.
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CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE) M
courses at The Judge Advocate General's School, United States

Army (TJAGSA), is restricted to students who have confirmed
reservations. Reservations for TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have a confirmed reservation in ATRRS, you do not
have a reservation for a TJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or

through equivalent agencies. Reservists must obtain reserva-

tions through their unit training offices or, if they are nonunit
reservists, through the United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.

17-20 April

ay 2000

1-5 May
1-19 May

7-12 May

8-12 May

31 May-
2 June

Louis, MO 63132-5200. Army National Guard personnel must June 2000

request reservations through their unit training offices.

When requesting a reservation, you should know the follow-
ing:

TJAGSA School Code—181

Course Name—2133d Contract Attorneys Course 5F-F10
Course Number—133d Contract Attorney’s Course 5F-F10
Class Number—133d Contract Attorney’s Course 5F-F10

To verify a confirmed reservation, ask your training office to
provide a screen print of the ATRRS R1 screen, showing by-
name reservations.

The Judge Advocate General's School is an approved spon-
sor of CLE courses in all states that require mandatory continu-
ing legal education. These states include: AL, AR, AZ, CA,
CO, CT, DE, FL, GA, ID, IN, IA, KS, KY, LA, MN, MS, MO,

MT, NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT,
VT, VA, WA, WV, WI, and WY.

2. TIJAGSA CLE Course Schedule

April 2000
10-14 April 2nd Basics for Ethics Counselors
Workshop (5F-F202).
10-14 April 11th Law for Legal NCOs Course
(512-71D/20/30).
12-14 April 2nd Advanced Ethics Counselors

Workshop (5F-F203).

5-9 June

5-9 June

7-9 June

5-14 June

5-16 June

12-16 June

19-23 June

19-23 June

19-30 June

21-23 June

26 June-
14 July

2000 Reserve Component Judge
Advocate Workshop (5F-F56).

56th Fiscal Law Course (5F-F12).

43rd Military Judge Course (5F-F33).

1st JA Warrant Officer Advanced
Course (Phase I, Active Duty)
(7A-550A-A2).

57th Fiscal Law Course (5F-F12).

4th Procurement Fraud Course
(5F-F101).

3rd National Security Crime &
Intelligence Law Workshop
(5F-F401).

160th Senior Officers Legal
Orientation Course (5F-F1).

Professional Recruiting Training
Seminar.

7th JA Warrant Officer Basic
Course (7A-550A0).

5th RC Warrant Officer Basic Course
(Phase I) (7A-550A0-RC).

30th Staff Judge Advocate Course
(5F-F52).

4th Chief Legal NCO Course
(512-71D-CLNCO).

11th Senior Legal NCO Management
Course (512-71D/40/50).

5th RC Warrant Officer Basic
Course (Phase Il) (7A-550A0-RC).

Career Services Directors Conference.

152d Basic Course (Phase |,
Fort Lee) (5-27-C20).
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July 2000

10-11 July

10-14 July

10-14 July

14 July-
22 September

17 July-
1 September

31 July-
11 August

August 2000

7-11 August

14 -18 August

14 August-

24 May 2001
21-25 August
21 August-

1 September

September 200

6-8 September

11-15 September

11-22 September

25 September-
13 October

27-28 September

October 2000

2 October-
21 November

130

31st Methods of Instruction Course
(Phase I) (5F-F70).

11th Legal Administrators Course
(7A-550A1).

74th Law of War Workshop (5F-F42).

152d Basic Course (Phase II,
TJAGSA) (5-27-C20).

2d Court Reporter Course
(512-71DC5).

145th Contract Attorneys Course
(5F-F10).

18th Federal Litigation Course
(5F-F29).

161st Senior Officers Legal
Orientation Course (5F-F1).

49th Graduate Course (5-27-C22).
6th Military Justice Managers Course
(5F-F31).

34th Operational Law Seminar
(5F-F47).

2000 USAREUR Legal Assistance
CLE (5F-F23E).

2000 USAREUR Administrative
Law CLE (5F-F24E).

14th Criminal Law Advocacy Course
(5F-F34).

153d Officer Basic Course (Phase I,
Fort Lee) (5-27-C20).

31st Methods of Instruction
(Phase Il) (5F-F70).

3d Court Reporter Course
(512-71DC5).

2-6 October

23-27 October

13 October-
22 December

30 October-
3 November

30 October-
3 November

November 2000

13-17 November

13-17 November

27 November-
1 December

27 November-
1 December

December 2000

4-8 December

4-8 December

11-15 December

January 2001
2-5 January
7-19 January
8-12 January

8-12 January

8-26 January

2000 JAG Annual CLE Workshop

(5F-JAG).

47th Legal Assistance Course
(5F-F23).

153d Officer Basic Course (Phase I,
(TJAGSA) (5-27-C20).

58th Fiscal Law Course
(5F-F12).

162d Senior Officers Legal
Orientation Course (5F-F1).

24th Criminal Law New
Developments Course (5F-F35).

54th Federal Labor Relations Course
(5F-F22).

163d Senior Officers Legal
Orientation Course (5F-F1).

2000 USAREUR Operational Law
CLE (5F-F47E).

2000 Government Contract Law
Symposium (5F-F11).

2000 USAREUR Criminal Law
Advocacy CLE (5F-F35E).

4th Tax Law for Attorneys Course
(5F-F28).

2001

2001 USAREUR Tax CLE
(5F-F28E).
2001 JAOAC (Phase 1) (5F-F55).

2001 PACOM Tax CLE (5F-F28P).

2001 USAREUR Contract & Fiscal
Law CLE (5F-F15E).

154th Officer Basic Course (Phase |,
Fort Lee) (5-27-C20).
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8 January-
27 February

16-19 January

24-26 January

26 January-
6 April

29 January-
2 February

February 2001

5-9 February

5-9 February

12-16 February

26 February-
9 March

26 February-
9 March

March 2001

12-16 March

19-30 March

26-30 March

26-30 March

April 2001

16-20 April

16-20 April

18-20 April

23-26 April

4th Court Reporter Course
(512-71DC5).

2001 Hawaii Tax Course (5F-F28H).

7th RC General Officers Legal
Orientation Course (5F-F3).

154th Basic Course (Phase II,
TJAGSA) (5-27-C20).

164th Senior Officers Legal
Orientation Course (5F-F1).

75th Law of War Workshop
(5F-F42).

2001 Maxwell AFB Fiscal Law
Course (5F-F13A).

25th Admin Law for Military
Installations Course (5F-F24).

35th Operational Law Seminar
(5F-F47).

146th Contract Attorneys Course
(5F-F10).

48th Legal Assistance Course
(5F-F23).

15th Criminal Law Advocacy Course
(5F-F34).

3d Advanced Contract Law Course
(5F-F103).

165th Senior Officers Legal
Orientation Course (5F-F1).

3d Basics for Ethics Counselors
Workshop (5F-F202).

12th Law for Legal NCOs Course
(512-71D/20/30).

3d Advanced Ethics Counselors
Workshop (5F-F203).

2001 Reserve Component Judge
Advocate Workshop (5F-F56).

29 April-
4 May

30 April-
18 May

May 2001

7-11 May

June 2001

4-8 June

4-8 June

4 June - 13 July

4-15 June

11-15 June

18-22 June

18-22 June

18-29 June

25-27 June

July 2001

2-4 July

2-20 July

8-13 July

9-10 July

16-20 July

59th Fiscal Law Course
(5F-F12).

44th Military Judge Course
(5F-F33).

60th Fiscal Law Course (5F-F12).

4th National Security Crime &
Intelligence Law Workshop
(5F-F401).

166th Senior Officers Legal
Orientation Course (5F-F1).

8th JA Warrant Officer Basic Course
(7A-550A0).

6th RC Warrant Officer Basic Course
(Phase 1) (7A-550A0-RC).

31st Staff Judge Advocate Course
(5F-F52).

5th Chief Legal NCO Course
(512-71D-CLNCO).

12th Senior Legal NCO Management
Course (512-71D/40/50).

6th RC Warrant Officer Basic Course
(Phase Il) (7A-550A0-RC).

Career Services Directors
Conference.

Professional Recruiting Training
Seminar.

155th Officer Basic Course (Phase I,
Fort Lee) (5-27-C20).

12th Legal Administrators Course
(7A-550A1).

32d Methods of Instruction Course
(Phase Il) (5F-F70).

76th Law of War Workshop
(5F-F42).
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20 July-
28 September

155th Officer Basic Course (Phase I,

TJAGSA) (5-27-C20).

3. Civilian-Sponsored CLE Courses

7 April
ICLE

7 April
ICLE

13 April
ICLE

Child Abuse: Issues & Evidence
Sheraton Colony Square Hotel
Peachtree and 14th Streets
Atlanta, Georgia

Writing to Persuade
Marriott Gwinnett Place Hotel
Atlanta, Georgia

Discovery: Scaling the Stone Walls
How to Formulate and Implement
a Practical Discovery Plan
Marriott Century Center Hotel
Atlanta, Georgia

4. Mandatory Continuing Legal Education Jurisdiction
and Reporting Dates

Jurisdiction
Alabama**
Arizona
Arkansas
California*
Colorado
Delaware

Florida**

Georgia
Idaho
Indiana
lowa
Kansas
Kentucky
Louisiana**

Michigan

132

Reporting Month

31 December annually

15 September annually
30 June annually

1 February annually
Anytime within three-year

period

31 July biennially

Assigned month
triennially

31 January annually
Admission date triennially
31 December annually

1 March annually

30 days after program
30 June annually

31 January annually

31 March annually
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Minnesota
Mississippi**
Missouri

Montana

Nevada

New Hampshire**
New Mexico

New York*

North Carolina**
North Dakota
Ohio*
Oklahoma**

Oregon

Pennsylvania**

Rhode Island
South Carolina**
Tennessee*

Texas

Utah

Vermont
Virginia
Washington

West Virginia

30 August
1 August annually

31 July annually

1 March annually

1 March annually

1 July annually

prior to 1 April annually
Every two years within
thirty days after the
attorney’s birthday

28 February annually

30 June annually
31 January biennially

15 February annually
Anniversary of date of
birth—new admittees and
reinstated members report
after an initial one-year
period; thereafter
triennially

Group 1: 30 April
Group 2: 31 August
Group 3: 31 December

30 June annually

15 January annually

1 March annually
Minimum credits must be
completed by last day of

birth month each year

End of two-year
compliance period

15 July annually
30 June annually
31 January triennially

30 June biennially



Wisconsin* 1 February biennially examination or writing exercise to the Non-Resident Instruc-

Wyoming 30 January annually tion Branch, TJAGSA, for grading with a postmark or elec-
tronic transmission date-time-grobi. T 2400, 30 November
* Military Exempt 2000 Examinations and writing exercises will be expedi-
** Military Must Declare Exemption tiously returned to students to allow them to meet this suspense.
For addresses and detailed information, see the February
1998 issue oThe Army Lawyer Judge advocates who fail to complete Phase | correspon-

dence courses and writing exercises by these suspenses will not

be allowed to attend the 2001 JAOAC. To provide clarity, all
5. Phase | (Correspondence Phase), RC-JAOAC Deadline  judge advocates who are authorized to attend the 2001 JAOAC

will receive written notification. Conversely, judge advocates

The suspense for first submission of all RC-JAOAC Phase Iwho fail to complete Phase | correspondence courses and writ-

(Correspondence Phase) materialslid 2400, 1 November  ing exercises by the established suspenses will receive written
2000 for those judge advocates who desire to attend Phase Ihotification of their ineligibility to attend the 2001 JAOAC.
(Resident Phase) at The Judge Advocate General’'s School
(TJAGSA) in the year 2001 (hereafter “2001 JAOAC"). This If you have any further questions, contact LTC Karl Goet-
requirement includes submission of all JA 151, Fundamentalszke, (800) 552-3978, extension 352, or e-mail
of Military Writing, exercises. Karl.Goetzke@hgda.army.miLTC Goetzke.

Any judge advocate who is required to retake any subcourse
examinations or “re-do” any writing exercises must submit the
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Current Material

1. TIAGSA Materials Available through the Defense
Technical Information Center (DTIC)

For a complete listing of the TJAGSA Materials Available
Through DTIC, see the March 2000 issud bé& Army Lawyer

2. Regulations and Pamphlets

For detailed information, see the March 2000 issu&haf
Army Lawyer

3. Article

The following information may be useful to judge advo-
cates:

Lieutenant W.G. “Scotch” Perdu®/eighing the Scales of
Discipline: A Perspective on the Commanding Officer’s Pros-
ecutorial Discretion 46 NavaL L. Rev. 69 (1999).

Lieutenant Command Gregory P. Noone & Douglas William
Moore,An Introduction to the International Criminal Coyu#6
NavaL L. Rev. 112 (January 1999).

4. TIAGSA Legal Technology Management Office
(LTMO)

The Judge Advocate General’s School, United States Army,
continues to improve capabilities for faculty and staff. We have
installed new projectors in the primary classrooms and Pentium
PCs in the computer learning center. We have also completed

134

s of Interest

the transition to Win95 and Lotus Notes. We have migrated to
Microsoft Office 97 throughout the school.

The TJAGSA faculty and staff are available through the
MILNET and the Internet. Addresses for TJAGSA personnel
are available by e-mail at jagsch@hqgda.army.mil or by calling
the LTMO.

Personnel desiring to call TJAGSA can dial via DSN 934-
7115 or provided the telephone call is for official business only,
use our toll free number, 800-552-3978; the receptionist will
connect you with the appropriate department or directorate.
For additional information, please contact our Information
Management Office at extension 378. Mr. Al Costa.

5. The Army Law Library Service

With the closure and realignment of many Army installa-
tions, the Army Law Library Service (ALLS) has become the
point of contact for redistribution of materials purchased by
ALLS which are contained in law libraries on those installa-
tions. The Army Lawyewill continue to publish lists of law
library materials made available as a result of base closures.

Law librarians having resources purchased by ALLS which
are available for redistribution should contact Ms. Nelda Lull,
JAGS-DDS, The Judge Advocate General's School, United
States Army, 600 Massie Road, Charlottesville, Virginia
22903-1781. Telephone numbers are DSN: 934-7115, ext. 394,
commercial; (804) 972-6394, or facsimile: (804) 972-6386.
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